^i-' 


?i^'^f 


#1'- 


'P^ 


pVJi'-f; 


;Jtr^'^ 


:^liV^'1>-  :*:. 


i^^^f-^M:!^ 


;SV-*. 


^  Wo 


^TSy 


StJHl 


4Ht>)-.  '■■-  -  „.■.:-:• 


^^^^i#l.i?;^i-^ 


■J'" 


CLOSED 
STACKS 


■i 


SAN    FRANCISCO 


PUBLIC    LIBRARY  i 


REFERENCE   BOOK 
Not  to  be  taken  irom  the  Library 


SAN  FRANCISCO  PUBLIC  LIBRARY 


3    1223   03474   9979 


k 


352.9,Sa52a,JUL-DEE    19'/<? 
San   Francisco    (Calit-' 
City   Attorney's   0-f  +  ice 

0-fficial  opinions  of 
the  City  Attorney  of 
the 


SAN  FRANCISCO 
PUBLIC  UBRARY 


-  A  -  Year  1949 

Opinion  No. 


62 


AGREEMENT,  Cooperation  —  Rezoning  Matters  with 
Respect  to  Housing  Authority 

AGREEMENTS,  Concession,  and  Leases  Granted  by  Park 
Commission  and  Other  Commissions,  May  They  be 
Compelled  by  Ordinance  to  Submit  Competitive 
Bidding?  54 

AIR  POLLUTION  CONTROL,  Legislation  Re  34 

A-^JERICAN  THEATRE  Required  to  Have  Smoke  Vent  Open- 
ings Over  Stage  45 

APPEALS,  Procedure  in  Connection  with  City  Planning 
Commission  —  Reference  to  Committee  of  Board 
of  Supervisors  —  Reference  to  City  Engineer's 
Office  49 

APPROPRIATION  for,  Legality  of  —  Heating  System, 

Beach  Chalet  Building,  Installation  of  66 

APPROPRIATION  ORDINANCE  for  Parking  Authority,  Inter- 
pretation of  salary  Payment  Periods  Thereunder         61 

APPROPRIATION  ORDINANCE,  Supplemental,  Creating  Of- 
fices of  Police  Officer  to  provide  for  Reduction 
of  Basic  V/eek  of  Service  as  Set  Forth  in  Section 
35.5-1/2,  Emergency  Ordinance;  Emergency  Reserve 
Fund  93 

AQUARIUM,  Steinhart,  May  City  Funds  be  Appropriated 

for  Replacement  of  Window  Sashes  at  42 

ARCHITECT  FEES  for  Plans  of  Youth  Guidance  Center  Re- 
taining Wall,  Omitted  from  Original  Contract, 
Liability  for  5© 

AUTOMOTIVE  MACHINISTS  —  Rigjhts  of  Employees  with  Re- 
spect to  Admission  Day  76 

AUTOPSIES  on  Deceased  Persons,  Right  of  San  Francisco 
Health  Dept.  to  Perform  Without  permission  of 
State  Health  Dept.;  Unclaimed  Bodies,  what  Con- 
stitutes; Right  to  Control  Disposition  of  Remains 
of  Deceased  persons;  55 


Year  1949 
ART  COMMISSION 

Opinion  No, 

POLES  on  City  property,  Jiirisdiction  over  43 

POWER  OF  APPROVAL  in  /•  rt  Commission  in  Connection  with 

Permits  for  Erection  of  Structures  over  Public  Streets     91 


^r-^' 


Year  1949 

ASSESSOR 

Opinion  No. 


-  B  -  Year  1949 

Opinion  No. 

BASEBALL,  Games  or  Practice  —  Injuries  received  by- 
Fire  Dept.  Members  while  Participating  in,  Com- 
pensable as  Disabilities  "Arising  out  of  Employ- 
ment" under  Vforkraen's  Compensation  Insurance  Act 
of  State  of  California  only  V/here  Part  of  Duties 
as  department  Members  41 

BASIC  WEE.:  OK  SERVICE  as  Set  Forth  in  Section  35.5-1/2, 
Supnlemental  Appropriation  Ordinance  Creating  Of- 
fices of  Police  Officer  to  Provide  for  Reduction 
of,  Emergency  Ordinance;  Emergency  Reserve  Fimd        93 

BEACH  CHALET  BUILDING,  Heating  System,  Installation  of, 

Legality  of  Appropriation  for  6B 

BID  KAY  BE  ACCEPTED  Under  Charter  Provisions,  Validity 

of  Low  Bid  Under  One  Cent  City  Bid  Contract  20565       36 

BOND  ISSUE  of  1947  for  Recreational  purposes  may  be 
Expended  if  the  Proposed  Charter  Amendment  for 
Park-Recreation  Consolidation  is  Approved  by  the 
Voters,  Purposes  for  which  the  Funds  of  the  62 

BONDS  OF  CITY  AND  COUNTY  OFFICERS;  Only  One  Original 

Required  Under  Ordinances  85 

BONDS.  STREET  IMPROVEMENT,  Replacement  of  Lost 

(Morse  Street)  59 

BUILDING  PZRMIT  —  Rezoning  of  Property  after  Issiiance 

of.  Effect  of  -  Graystone  Terrace  61 

BUILDING  PERMITS,  Bureau  of  —  Notifying  Property  Owner 
Who  Seeks  a  Building  Permit  that  City  Intends  to 
Acquire  Property  —  Notifying  City  Department  that 
the  Buildinr.  Permit  is  bein^  Granted  so  City  can 
stop  Construction  77 

BUREAU  OF  DELINQUENT  REVENUE,  Duties  of;  Responsi- 
bility of  City  Attorney  with  Regard  to  Unadjudicat- 
ed  Claims  94 


Year  1949 
BOARD  OF  EDUCATION 

Opinion  No. 

PROPOSITION  "E";  Effect  of  Portions  of,  upon  power  over  Re- 
creational facilities  iinder  the  jurisdiction  of  the 
Unified  School  District  74 


Year  1949 
BOARD  OF  PERMIT  APPEALS 

Opinion  No. 


BOARD  OF  SUPEEVIiQRS  Tear  1949 

Opinion  No. 

AMERICAN  THEATRE  Required  to  Have  Smoke  Vent  Openings 

Over  Stage  45 

APPEALS,  Procedure  in  Connection  with  City  Planning 
Commission,  Reference  to  Committee  of  JBoard  of 
Supervisors  —  Reference  to  City  Engineer's  Of- 
fice 49 

BOARD  OF  SUPERVISORS!  Authority  of,  to  Confirm  or  Re- 
ject the  sale  of  Surplus  Water  Department  Land         73 

BOND  ISSUE  OF  1947  for  Recreational  Purposes  may  be 
Expended  if  the  Proposed  Charter  Amendment  for 
Park-Recreation  Consolidation  is  Approved  by  the 
Voters,  Purposes  for  which  the  Funds  of  the  62 

CONCESSION  AGREE>5ENTS  and  LEASES  Granted  by  Park  Com- 
mission and  Other  Commissions,  May  they  be  Com- 
pelled by  Ordinance  to  Submit  Competitive  Bidding?       54 

DECLARATION  OF  POLICY;  Vote  of  Electors  on;  Power  of 
Board  of  Supervisors  to  Repeal  or  Amend  Ordinance 
Adopted  Pursuant  to  Declaration  of  Policy  95 

DIRECTOR  OF  PiiDPERTY;  Authority  of.  to  /sk  for  Bids 
on  City  Owned  Property  under  his  Jurisdiction  on 
a  Concession  Basis  Instead  of  a  Lease  Basis  71 

GRATTON,  J.  G,;  Contract  for  V/ater  Well  in  Golden 

Gate  park  Proceeding  to  Completion  by  Contractor 
Irrespective  of  Appropriation  of  Additional  Funds       72 

HEATING  SYSTEM,  Beach  Chalet  Building,  Installation  of, 

Legality  of  Appropriation  for  SS 

HORSES,  Police,  Disposition  of  —  Agreement  with  San 
Francisco  Society  for  Prevention  of  Cruelty  to 
Animals  65 

IRWIN  MEMORIAL  BLOOD  BANK,  Authority  of  Park  Commis- 
sion to  Allow,  to  use   Space  on  Park  Property  for 
Blood  Bank  Activities  67 

LEGALITY  OF  ORDINANCE  Requiring  Filing  of  Statement  of 
Campaign  Receipts  and  Expenditures  in  Municipal 
Elections  89 

OFFICE  HOURS  of  the  City  and  County  of  San  Francisco; 

County  Office  Hours  7d 


Year 

1949 

Opinion 

No. 

47 

92 

BOARD  OF  oUPEiiVISORS 

-   2  - 

PART-TI^E  Position  and  Employment  of  Part-Time 
Employee,  Creation  of 

PENALTY  For  Failure  to  Pay  Milk  Inspection  Fees 
When  Due 

REFUSE  COLLECTORS,  RighL  of  City  to  Impose  Fee  on, 
for  Regiilation  and  Inspection;  Right  of  City 
to  Impose  License  Tax  for  Revenue  Purposes  -- 
Right  of  City  to  Impose  Tax  on  Operating  and 
Driving  of  Scavenger  Vehicles  46 

REZONING  of  Property  after  Issuance  of  Building  Per- 
mit, Effect  of  —  Gray stone  Terrace,  etc,  6l 

STEINHART  AQUARIUM,  May  City  Funds  be  Appropriated 

for  Replacement  of  \vindow  Sashes  at  42 

SUPPLEMENTAL  APPROPRIATION  ORDINANCE  Creating  Offices 
of  Police  Officer  to  Provide  for  Reduction  of 
Basic  V;eek  of  Service  as  Set  Forth  in  Section 
35«5-l/2,  Emergency  Ordinance;  Emergency  Reserve 
Fund  93 

VACATION,  Charter  Provisions  re,  of  Two  Calendar  Weeks 
are  not  Modified  by  Proposition  F  as  to  Employees 
Having  Less  than  Five  Years  of  City  Service  66 

VALIDITY  OF  LOW  BID  Under  Ono  Cent  City  Bid  Contract 
20565;  Bid  May  be  Accepted  Under  Charter  Provi- 
sions B6 

VOTE  by  Committee  of  Board  of  Supervisors  Composed  of 
Three  Members  on  Adoption  of  Resolution  in  Com- 
mittee —  Calendar  Item  5d 


Year  1949 

Opinion 

No. 

69 

66 

-  c  - 


CAMPAIGN  UECEIPTS  and  Expenditures  in  Mxinicipal 
Elections,  Legality  of  Ordinance  Requiring 
Filing  of  Statement  of 

CHALET  BUILDING,  Beach,  Heating  System,  Installa- 
tion of,  Legality  of  Appropriation  for 

CHARTER  AMENDMENT  Consolidating  Park  and  Recreation 
Departments  —  Legal  Effect  in  Various  Par- 
ticulars 83 

CHARTER  PROVISIONS,  Validity  of  Low  Bid  Under  One 
Cent  City  Bid  Contract  20565;  Bid  May  be  Ac- 
cepted Under  $6 

CHECK  REGISTER,  Treasurer's  Removal  of  Item  from  — 

Ballard  80 

CITY  ATTORNEY,  Responsibility  of,  with  Regard  to 

Unadjudicated  Claims;  Duties  of  Bureau  of  De- 
linquent Revenue  94 

CITY  AND  COUNTY  OFFICERS,  Bonds  of;  Only  One  Original 

Required  Under  Ordinances  85 

COMMITTEE  of  Board  of  Supervisors  Composed  of  Three 
Members,  Vote  by,  on  Adoption  of  Resolution  in 
Committee  —  Calendar  Item  5^ 

COMPUTATION  OF  TIME  Re  Provisions  of  City  Planning 

Code,  Sundays,  Holidays  87 

CONSULATE  -  GSRT^AN-  Tax  Refund  Claim  by  U.  S.  A.  on 
Parcel  of  Real  property  at  2090  Jackson  Street, 
San  Francisco,  Formerly  Occupied  by  39 

COUNTY  OFFICE  HOURS  —  Office  Hours  of  the  City  and 

County  of  San  Francisco  76 

COUNTY  TREASURER  Pending  Outcome  of  Litigation,  Rate 
of  Tax  on  Moneys  Deposited  by  Order  of  Court 
with;   and  V/ho  is  Entitled  to  Interest  on  Said 
Moneys  96 


CHIEF  ADNHNISTRATIVE  OFFICER  Year  1949 

Opinion  No, 

BONDS  OF  CITY  AND  COUNTY  Officers;  Only  One 

Original  Required  Under  Ordinances  35 

BUREAU  OF  BUILDING  rERMITS  —  Notifying  Property 
Owner  who  Seeks  a  Buildin^^  Permit  that  City 
Intends  to  Acquire  Property  —  Notifying 
City  Department  that  Biiiiding  Permit  is  being 
Granted  so  City  can  Stop  Construction  77 

FARMERS  i^jiRKET;  License  Fees  -  Permits  -  Vegetable 

Markets;  Additional  Request  70 

GOLDEN  GATE  PARK  —  FLOV/ER  SHOW,  Annual,  Use  of  Por- 
tion of  Park  for  Building  to  House  69 

HORSES,  Police,  Disposition  of  Old  -  Agreement  with 

S.  P.  C.  A.  65 

MARKETS,  Vegetable  -  License  Fees  -  permits  66 

OFFICE  HOURS  of  the  City  and  Coimty  of  San  Francisco; 

County  Office  Hours  7S 

PETITIONS,  Defraying  of  Costs  of  Verifying  —  re 

Registrar  of  Voters  50 

RESPONSIBILITY  OF  CITY  ATTORNEY  with  Regard  to  Unad- 

judicated  Claims;   Duties  of  Bureau  of  Delinquent 

Revenue  9U 

RIGHTS  OF  EMPLOYEES  with  Respect  to  Admission  Day  — - 

Automotive  Machinists  76 

YOUTH  GUIDANCE  CENTER  —  High  Pressure  Main  and  Service 
Line  to  Furnish  Gas  to,  Extension  and  Reconstruc- 
tion of,  City  must  Bear  Cost  of  such,  Work  to  be 
Done  by  Pacific  Gas  &  Electric  Company  4^ 


Year  1949 
CITY  SNGiriEER 

Opinion  Wo. 

APPEALS,  Procedure  in  connection  with  City  Planning  Commission — 
Reference  to  committee  of  Bd,  of  Supervisors — reference 
to  City  Engineer's  office  49 


CITY  PLANNING  CO^iMISSION  Year  1949 

Opinion  No. 

APPEALS,  Procedui-e  in  Connection  with  City  Planning 
—  Reference  to  Committee  of  Board  of  Supar- 
visors  --  Reference  to  City  En^^ineer's  Office  49 

RESOLUTION,  Power  of  City  Planning  Coraitiission  to 
Rescind,  Approvin^f,  or  Disapprovini^  proposed 
Change  and  to  Reconsider  the  Application  52 

REZONING  Application,  City  Planning  has  no  Power  to 

Modify,  and  Grant  it  in  part  and  Deny  it  in  Part; 
Cojnission  may  only  Approve  or  Disapprove  Pro- 
posed change  53 

REZONING  MATTERS  with  Respect  to  Housing  Authority; 

Cooperation  Agreement  62 

REZONING  of  property  after  Issuance  of  Building  Permit, 
Effect  of  —  Graystone  Terrace,  Pemberton  Place, 
Burnett  Avenue  aiad  Iron  Alley  61 

SET-BACK  LIriE,  Filing  of  Application  for  Rezoning  or 
change  in.  Substantially  and  Materially  Different 
from  the  Original  Application,  is  not  an  Amend- 
ment of  Original  Application  but  a  new  Application 
Requiring  the  Payment  of  a  New  Fee  51 

"SCHOOL",  Character  of  Permitted  in  Residential  Districts     60 

SUKtJAYS,  HOLIDAYS,  Computation  of  Time  Re  Provisions 

of  City  Planning  Code  87 


CIVIL  SSRVICE  COMMISSION  Year  1949 

Opinion  No, 

EMPLOYMENT,  OUTSIDE  —  Does  Civil  Service  Rule  on, 

Apply  to  Members  of  Police  and  Fire  Departments         40 

PARKING  AUTHORITY  LAW,  Constitutionality  as  to  Home 
Rule  Chartered  Cities,  Applicability  of  Charter 
Sections  Relating  to  Civil  Service  Commission  75 

RIGHTS  OF  EMPLOYEES  with  Respect  to  Admission  Day  — 

Automotive  Machinists  76 

SALARY  —  paid,  Reportedly,  without  Legal  Authority 
but  where  V/ork  was  Actually  performed,  Ri'^^ht  of 
City  to  Reimbxir semen t  (Li(dit,  Toomey,  Miiliins, 
Garety)  57 


CONTROLLER  Year  1949 

Opinion  No. 

RATE  OF  TAX  ON  MONiiYS  DEPOSITED  by  Order  of  Court 
with  County  Treasurer  Pending  Outcome  of  Liti- 
gation; and  Who  is  Entitled  to  Interest  on 
Said  Moneys  96 

SALARY  Reportedly  paid  without  Legal  Authority  but 

where  Work  was  Actually  Performed,  Right  of  City 

to  Reimbursement  where  57 

TAX  REFUND  —  Claim  for,  by  U.  S.  A.  on  Parcel  of 
Real  property  at  2090  Jackson  Street,  San 
Francisco,  Formerly  Occupied  by  German  Consulate        39 


-  D  -  Year  1949 

Opinion  No. 

DECLARATION  OF  POLICY;  Vote  of  Electors  on;  Power 
of  Board  of  Supervisors  to  Repeal  or  Amend 
Ordinance  Adopted  pursuant  to  Declaration  of 
Policy  95 

DELINQUENT  REVENUE,  Duties  of  Bureau  of,  Respons- 
ibility of  City  Attorney  with  Regard  to  Unad- 
judicated  Claims  94 

DEPOSITED,  Rate  of  Tax  on  Moneys,  by  Order  of  Court 
with  County  Treasurer  Pending  Outcome  of  Liti- 
gation; and  Who  is  Entitled  to  Interest  on 
Said  Moneys  96 

DIRECTOR  OF  PROPERTY;  Authority  of.  to  ask  for  Bids 
on  City  Owned  Property  under  his  Jurisdiction 
on  a  Concession  Basis  Instead  of  a  Lease  Basis  71 


Year  1949 
DEPARTMENT  OF  ELECTRICITY 

Opinion  No, 


Year  1949 

DEPARTMENT  OF  FINANCE  &  RECORDS 

Opinion  No, 

PETITIONS,  Defraying  of  costs  of  verifying  -  re  Registrar 

of  Voters  50 


-  E  •  Year  1949 

Opinion  No. 

ELECTORS,  Vote  of,  on;  Declaration  of  Policy;  Power 
of  Board  of  Supervisors  to  Repeal  or  Amend 
Ordinance  Adopted  Pursuant  to  Declaration  of 
policy  95 

EMERGENCY  ORDINANCE;   EMSRGErjCY  RESEaVE  FUND!   Sup- 
plemental Appropriation  Ordinance  Creating  Of- 
fices of  Police  Officer  to  Provide  for  Reduc- 
tion of  Basic  Week  of  Service  as  Set  Forth  in 
Section  35.5-1/2  93 

EMPLOYEES,  Rights  of,  with  Respect  to  Admission  Day 

—  Automotive  Machinists  76 

EMPLOYMENT,  OUTSIDE  —  Does  Civil  Service  Rule  re, 
of  Civil  Service  Employees  Apply  to  Members  of 
Police  and  Fire  Departments  40 

EXCESS  OF  40  HOUR  WEEK,  Right  of  Police  Commission 

to  Require  Members  of  Police  Department  to  Work 

in  97 


-  F  -  Year  1949 

Opinion  No. 

FARMERS'  MARKET  —  License  fees  —  Permits  66 

FARMERS'  I'!ARK-:T;  License  Fees  —  Permits  —  Vegetable 

Markets;  Additional  Request  70 

FEES,  ARCHITECT,  Liability  for,  re  Plans  of  Youth 
Guidance  Center  Retaining  'all,  Omitted  from 
Original  Contract  56 

FEES  when  Due,  Penalty  for  Failure  to  Pay  Milk  In- 
spection 92 

FLOWER  SHOW,  Annual,  Use  of  a  Portion  of  Golden  Gate 

Park  for  Building  to  House  69 


FIRE  DEPART^ENT  and  COMMISSION  Year  1949 

Opinion  No. 

AMERICAN  THEATRE  Required  to  have  Smoke  Vent  Openings 

over  Stage  45 

BASEBALL  GAMES  or  Practice,  Injuries  Received  by  Fire 
Department  f-embers  while  participating  in,  Com- 
pensable as  Disabilities  "Arising  out  of  Employ- 
ment" under  Provisions  of  V/orkraen»s  Compensation 
Insurance  Act  of  State  only  v-iiere  participation 
is  Part  of  Duties  of  Department  Members  41 

OUTSIDE  EKPLOY^i:NT,  Does  Civil  Service  Rule  re, 

Apply  to  Members  of  Police  and  Fire  Departments         2»0 

SECRETARY  OF,  Appointed  in  1912,  Whether  Retirement 

System  Member  under  Charter  ^^165.2  or  I69  44 


-  G  -  Year  1949 

Opinion  No. 

GARETY,  Roger  —  Right  of  City  to  Reimbursement  where 
Salaries  Reportedly  Paid  without  Legal  Authority 
but  where  V'ork  was  Actually  Performed  57 

GERMAN  CONSULATE  —  CLAIM  for  Tax  Refund  by  U.  S.  A. 

on  Parcel  of  Real  Property  at  2090  Jackson  Street, 

San  Francisco,  Formerly  Occupied  by  39 

GOLDEN  GATE  PARK  —  FLOV.'BR  SHOW,  Annual  Use  of  portion 

of  park  for  Building  to  House  69 

GRAYSTONE  TERiiACE  —  Effect  of  Rezoning  of  Property 

after  Issuance  of  Building  permit  61 

GRATTON,  J.  G, ;  Contract  for  later  Well  in  Golden  Gate 
Pari;  —  Proceeding  to  Completion  by  Contractor 
Irrespective  of  Appropriation  of  Additional  Funds       72 


-  H  - 


HEATING  SYSTEMj  Beach  Chalet  Building,  Installation 
of,  Legality  of  Appropriation  for 

HOLIDAYS,  SUNDAYS,  Computation  of  Time  Re  Provisions 
of  City  Planning  Code 

HORSES,  Police,  Disposition  of  Old  —  Agreement  with 
S.  F.  S.  P.  C.  A.  re 

HOUSING  AUTHORITY,  Re zoning  Matters  with  Respect  to; 
Cooperation  Agreement 


Year  1949 

Opinion  No. 

dd 

d7 

65 

62 

Year  1949 
HEALTH  SBRVICE  SYSTEM 

Opinion  No. 


-  I  -  Year  1949 

Opinion  No, 

INSPECTION  FEES  when  Due,  Penalty  for  Failure  to 

Pay  Milk  92 

INSURANCE  POLICY  on  Taxicabs  and  Jitney  Buses  under 
Sections  lOSO  and  1089  of  the  Police  Code; 
Police  Conmission  may  accept  Renewal  Endorsement 
to  Insurance  Policy  Already  on  File  79 

INTEREST  ON  SAID  MONEYS,  ;^'ho  is  Entitled  to;  Rate 

of  Tax  on  Moneys  Deposited  by  Order  of  Court  vdth 

County  Treasurer  Pending  Outcome  of  Litigation; 

and  96 

IRWIN  MEMORIAL  BLOOD  BANK,  Authority  of  Park  Commis- 
sion to  Allow,  to  use  Space  on  Park  Property  for 
Blood  Bank  Activities  6? 


-  J  - 


JACKSON  STREET,  2090  -  Formerly  occupied  by  German  Consulate 


Year  1949 
Opinion  No. 


Claim  for  tax  refund  by  U.S.  of  America  on  parcel  of 

real  property  at  39 

JITNEY  BUSES,  Insurance  Policy  on  Taxicabs  and  Jitney  Buses 
under  Sections  10^0  and  1069  of  the  Police  Code;   Police 
Commission  may  accent  tenewal  Endorsement  to  Insurance 
Policy  already  on  file.  79 


Year  1949 

JUVENILE  COURT 

Opinion  i»o. 

YOUTH  GUIDAN'CE  CENTER  retaining  wall.  Liability  for 

architect  fees  for  plans  of,  omitted  from  original 

contract  56 

YOUTH  GUIDANCE  CENTER  extension  and  reconstruction  of  high 
pressure  main  and  service  line  to  furnish  gas  to, 
City  must  bear  cost  of  such,  work  to  be  done  by  PG&E      4^ 


Year  1949 
-  K  - 

Opinion  No. 


-  L  -  Year  1949 

Opinion  No. 

LAND;  WATER  DEPARTMENT  SURPLUS,  Authority  of  Board 

of  Supervisors  to  Confirm  or  Reject  the  Sale  of         73 

LEASE  OF  REC.iEATIONAL  FIELD  in  McLaren  Park  to  San 
Francisco  Football  League;  Power  of  Board  of 
park  Commissioners  to  Enter  into  Lease  90 

LEASES  and  AGREEMENTS,  Concession,  Granted  by  Park 
Commission  and  other  Commissions,  May  they  be 
Compelled  by  Ordinance  to  Submit  Competitive 
Bidding?  54 

LEGALITY  OF  ORDINANCE  Requiring  Filing  of  Statement 
of  Campaign  Receipts  and  Expenditures  in 
Municipal  Elections  69 

LEGISLATION  Re  Air  Pollution  Control  Bk 

LICENSE  FEES  —  (FARMERS  MARKET)  —  Permits  —  Vegetable 

Markets;  Additional  Request  70 

LICENSE  FEES  —  Permits  —  Vegetable  Markets  66 

LIGHT,  Joseph  --  Right  of  City  to  Reimbursement  where 
Salaries  Reportedly  Paid  V/ithout  Legal  Authority 
but  where  work  was  Actually  Performed  57 

LINCOLN  UNIVERSITY  —  Character  of  "School"  Permitted 

in  Residential  Districts  60 

LITIGATION,  Rate  of  Tax  on  Moneys  Deposited  by  Order 

of  Coiirt  with  County  Treasurer  Pending  Outcome  of; 

and  Who  is  Entitled  to  Internist  on  Said  Moneys         96 

LOW  BID,  Validity  of,  Under  one  Cent  City  Bid  Contract 
20565;  Bid  May  be  Accepted  Under  Charter  Provi- 
sions d6 


-  M  -  Tear  1949 

Opinion  No, 

MARKETS,  Vegetable—  License  fees  —  Permits  66 

MARKET,  FARMERS';  License  Fees  —  Permits  —  Vegetable 

Markets;   Additional  Request  70 

McLaren  park,  Lease  of  Recreational  Field  in,  to  San 

Francisco  Football  League;  Power  of  Board  of  Park 
Commissioners  to  Enter  into  Lease  90 

MEMBERS  OF  POLICE  DEPARTMENT,  Rij];ht  of  Police  Commis- 
sion to  Require,  to  Work  in  Excess  of  40  Hour  Week      97 

MILK  INSPECTION  FEES  when  Due,  Penalty  for  Failure  to 

Pay  92 

MONEYS  DEPOSITED,  Rate  of  Tax  on,  by  Order  of  Court  with 
County  Treasurer  Pending  Outcome  of  Litigation;  and 
Who  is  Entitled  to  Interest  on  Said  Moneys  96 

MORSE  STREET  Lost  Improvement  Bonds,  Replacement  of         59 

MULLINS,  William  Emmett  --  Right  of  City  to  Reimbursement 
where  Salaries  Reportedly  Paid  without  Legal  Author- 
ity but  where  Work  was  Actually  Performed  57 

MUNICIPAL  ELECTIONS,  Legality  of  Ordinance  Requiring 

Filing  of  Statement  of  Campaign  Receipts  and  Expendi- 
tures in  39 


MAYOR  Tear  1949 

Opinion  No. 

AMERICAN  THEATRE  Required  to  have  Smoke  Vent  Openings 

Over  Stage  45 

BOARD  OF  SUPERVISORS;  Authority  of,  to  Confirm  or  Re- 
ject the  Sale  of  Siirplus  Water  Department  Land  73 

BLOOD  BANK,  IRWIN  MEMORIAL,  Authority  of  Park  Commis- 
sion to  Allow,  to  use  Space  on  park  property  for 
Blood  Bank  Activities  6? 

BOND  ISSUE  OF  1947  for  Recreational  Purposes  may  be 
Expended  if  the  Proposed  Charter  Amendment  for 
Park-Recreation  Consolidation  is  Approved  by  the 
Voters  62 

CHARTER  AMENDMENT  Consolidating  park  and  Recreation 

Depax*tments  ~  Legal  Effect  in  Various  Particulars      ^3 

DIRECTOR  OF  PROPERTY;  Authority  of,  to  Ask  for  Bids  on 
City  Owned  Property  under  his  Jurisdiction  on  a 
Concession  Basis  Instead  of  a  Lease  Basis  71 

GRATTON,  J.  G,;  Contract  for  v/ater  Well  in  Golden  Gate 
Parte  Proceeding  to  Completion  by  Contractor  Ir- 
respective of  Appropriation  of  Additional  Funds         72 

LEGISLATIC^  Re  Air  Pollution  Control  04 

OFFICE  HOURS  of  the  City  and  Coionty  of  San  Francisco; 

County  Office  Hours  7d 

PART-TIME  POSITION,  Creation  of,  and  Employment  of 

Part-Time  Employee  47 

REFUSE  COLLECTORS,  Right  of  City  to  Impose  Fee  on,  for 
Regulation  and  Inspection;  Right  of  City  to  Impose 
License  Tax  for  Revenue  Purposes  ~  Right  of  City 
to  Impose  Tax  on  Operating  and  Driving  of  Scavenger 
Vehicles  46 

REZONING  of  Property  after  Issuance  of  Building  Permit, 

Effect  of  —  Graystone  Terrace,  Pemberton  Place,  etc,    6l 

STEINHART  AQUARIUM,  May  City  Fxinds  be  Appropriated  for 

Replacement  or  v/indow  Sashes  at  42 

VACATION,  Charter  Provisions  re.  of  Two  calendar  Weeks 
are  not  Modified  by  Proposition  F  as  to  Employees 
Having  Less  Than  Five  Years  of  City  Service  6d 


MAYOR  Year  1949 

«>  2  -  Opinion  No* 

VOTE  by  a  Committee  of  Board  of  Supervisors  Composed 
of  Three  Kembers  on  /doption  of  Resolution  in 
Committee,  Calendar  Item  5S 


Year  1949 

-  W  - 

Opinion  No. 


-  0  -  Year  1949 

Opinion  No. 

OFFICE  HOURS  of  the  City  and  County  of  San  Francisco; 

County  Office  Hours  7d 

ORDER  OF  COURT,  Rate  of  Tax  on  Moneys  Deposited,  with 
County  Treasurer  i^'ending  Outcome  of  Litigation; 
and  Who  is  Entitled  to  Interest  on  Said  Moneys  96 

ORDINANCE  ADOPTF.D  PURSUANT  to  Declaration  of  Policy, 
Declaration  of  Policy;  Vote  of  Electors  on; 
Power  of  Board  of  Supervisors  to  Repeal  or  Amend        95 

ORDINANCE,  APPROPRIATION,  for  Parking  Authority,  Inter- 
pretation of  Salary  Payment  periods  Thereunder  dl 

ORDINANCE,  LEGALITY  OF,  Requiring  Filing  of  Statement 
of  Cfirapaign  Receipts  and  Expenditures  in  Kxinicipal 
Elections  d9 

ORDINANCE,  SUPPLEMENTAL  APPROPRIATION,  Creating  Offices 
of  Police  Officer  to  Provide  for  Reduction  of  Basic 
Veek  of  Service  as  Set  Forth  in  Section  35 •5-1/2, 
Emergency  Ordinance;  Emergency  Reserve  Fund  93 

OVTIER-DRIVERS  of  Hired  Trucks  re  Responsibility  of  City 

in  Event  of  Injury  64 


-  P  -  Year  1949 

Opinion  No. 

PACIFIC  GAS  &  ELCCTillC  CO.  —  Youth  Guidance  Center, 
Extension  and  Reconstruction  of  High  Pressure 
Main  and  Service  Lino  to  Furnish  Gas  to  —  City 
must  bear  Cost  of  such,  Work  to  be  done  by- 
pacific  Gas  :  Electric  Co.  4^ 

PENALTY  FO.i  FAILURE  to  Pay  Milk  Inspection  Fees  when 

Due  92 

PERMIT,  BUILDING,  Bureau  of  Building  Permits  —  Notify- 
ing Property  O-.^ner  who  Seeks  a  Building  Permit 
that  City  Intends  to  Acquire  Property  —  Notifying 
City  Department  that  the  Building  Permit  is  being 
Granted  go  City  can  Stop  Construction  77 

PERMIT,  BUILDING,  Rezoning  of  Property  after  Issuance 

of,  Effect  of  —  Gray St one  Terrace  6I 

PERI-OTS  —  FARiM::RS  MAi-IKET;  License  Fees  —  Vegetable 

Markets;  Additional  Request  7O 

PERMITS  —  License  Fees  —  Vegetable  Market  66 

PETITIONS,  Defraying  of  Costs  of  Verifying  —  re 

Registrar  of  Voters  5O 

POLES  on  City-O^vned  Property,  Jurisdiction  of  Art  Com- 
mission re  43 

POLICY,  DECLARATION  OF;  Vote  of  Electors  on;  Power  of 
Board  of  Supervisors  to  Repeal  or  Amend  Ordinance 
Adopted  PTirsuant  to  Declaration  of  Policy  95 

POSITION,  PA.iT-TIi^E,  Creation  of,  and  Employment  of  Part- 
Time  Employee  47 

POWER  OF  APPROVAL  in  Art  Commission  in  Connection  with 

Permits  for  Erection  of  Structures  over  Public  Streets   91 

PROPERTY,  REAL  —  Tax  Refund  Claim  by  U.  S.  A.  on, 

Located  at  2090  Jackson  Street,  San  Francisco,  for- 
merly occupied  by  German  Consulate  39 

PROPOSITION  "E"  —  Effect  of  Portions  of.  Upon  Power 

Over  Recreational  Facilities  under  the  Jurisdiction 

of  the  Unified  School  District  74 

PROPOSITION  "F"  —  Charter  Provisions  re  Vacation  of  Two 
Calendar  Veeks  are  not  Modified  by,  as  to  Employees 
having  less  than  Five  Years  City  Service  66 


PARK  COMIIGSION  and  GSPARTMxJIT      Year  1949 

Opinion  Mo» 

BOND  ISSUE  OF  1947  i^or  P.ecreational  'Purposes  may  be 
Expended  if  the  Proposed  Charter  Amendment  for 
park-Recreation  Consolidation  is  Approved  by 
the  Voters,  Purposes  for  which  62 

CONCESSION  ACtRE=:MENTS  and  LEASES  Granted  by  Park  Com- 
mission and  other  Commissions,  May  they  be  Com- 
pelled by  Ordinance  to  Submit  Competitive  Bidding?       54 

IRWIN  IS:iORIAL  BLOCO  BANK,  Authority  of  Park  Commis- 
sion to  Allow,  to  use  Space  on  Park  property  for 
Blood  Bank  ■activities  6? 

LEASE  OF  RECREATIONAL  FIELD  in  McLaren  Park  to  San 
Francisco  Football  League;  Power  of  Board  of 
Park  Commissioners  to  Enter  into  Lease  90 

PARK  AND  RECREATION  DEPARTMENTS,  Charter  Amendment 

Consolidating  —  Le>;al  Effect  in  Various  Particulars     33 


PARKING  AUTHORITY  Tear  1949 

Opinion  No. 

APPROPRIATION  OHDINANCE  for  Parking  Authority, 
Interpretation  of  salary  payment  periods 
Thereunder 


PARKING  AUTHORITY  LAW,  Constitutionality  as  to 
Home  Rule  Chartered  Cities,  Applicability 
of  Charter  Sections  Relating  to  Civil  Service 
Conmission 


75 


POLICE  DEPARTMENT  and  CQ^g'lISSION  Year  1949 

Opinion  No. 

HORSES,  Police,  Disposition  of  Old  —  Agreement  with 

S.P.C.A,  65 

INSURANCE  POLICY  on  Taxicabs  and  Jitney  Buses  under 
Sections  lOSO  and  10^9  of  the  Police  Code; 
Police  Commission  may  Accept  Renewal  Endorsement 
to  Insurance  Policy  Ali^ady  on  File  79 

OUTSIDE  EMPLOYMENT,  Does  Civil  Service  Rule  re,  Apply 

to  Members  of  Fire  and  Police  Departments  40 

POLICE  OFFICER,  Supplemental  Appropriation  Ordinance 
Creating  offices  of,  to  Provide  for  Reduction  of 
Basic  V/eek  of  Service  as  Set  Forth  in  Section 
35.5-1/2,  Emergency  Ordinance;  Emergency  Reserve 
Fund  93 

RIGHT  OF  POLICE  COMMISSION  TO  REQUIRE  MEMBERS  of  Police 

Department  to  Work  in  Excess  of  40  Hour  Week  97 


PUBLIC  HEALTH  DEPARTMENT 


Year  1949 
Opinion  No. 


UNCLAB!ED  BODIES,  what  constitutes;  Right  to  control 
disposition  of  remains  of  deceased  persons;  Right 
of  S,F.  Health  Dept,  to  perform  autopsies  on  deceased 
persons  without  permission  of  State  Health  Dept,  55 


Year  1949 
PUBLIC  UTILITIES  COMMISSION 

Opinion  No. 


Year  1949 
PUBLIC   WELFARE   DSPAiiTI-iEKT 

Opinion  I^o* 


PUBLIC  WORKS  DEPARTNENT  Year  1949 

Opinion  No. 

STREET  IMPROVEI'\ENT  BONDS,  Replacement  of  —  Morse 

Street  59 

TRUCKS,  HIRED.  Owner-Drivers  of,  re  Responsibility 

of  City  in  Event  of  Injury  64 

YOUTH  GUIDANCE  CENTER,  Extension  and  Reconstruction 
of  Hi:^  Pressure  ^:ain  and  Service  Line  to  Fur- 
nish Gas  to.  City  must  bear  Cost  of  such  Work 
to  be  done  by  Pacific  Gas  &  Electric  Co,  48 


PURCHASER  OF  SUPPLIES 


HORSES,  Police,  Disposition  of  Old  —  Agreement 
with  S.  P.  C.  A. 

CWNER-DllIVSRS  of  Hired  Trucks  with  Regard  to  Re- 
sponsibility of  City  in  Event  of  Injury 


Year  1949 

Opinion 

No. 

65 

64 

Year  1949 
-  Q  - 

Opinion  No, 


-  R  -  Year  1949 

Opinion  No. 

RATE  OF  TAX  ON  MONEYS  DEPOSITED  by  Order  of  Court 
With  County  Treasurer  Pending  Outcome  of 
Litigation;   and  V/ho  is  Entitled  to  Interest 
on  Said  Moneys  96 

RECREATIONAL  FIELD  in  McLaren  Park,  Lease  of,  to 

San  Francisco  Football  League;   Power  of  Board 

of  park  Commissioners  to  Enter  into  Lease  90 

REDUCTION  OF  BASIC  WEEK  of  Service  as  Set  Forth  in 
Section  35.5-1/2,  Supplemental  Appropriation 
Ordinance  Creating  Offices  of  Police  Officer  to 
Provide  for,  Emergency  Ordinance;  Emergency 
Reserve  Fxond  93 

RESOLUTION^  Pc^cr  of  City  Planning  Commission  to  Re- 
scind, Approving  or  Disapproving  proposed  Change 
and  to  Reconsider  the  Application  52 

RESOLUTION,  Vote  by  Committee  of  Board  of  Supervisors 
Composed  of  Three  Members  on  Adoption  of,  in 
Committee  —  Calendar  Item  5^ 

RESPONSIBILITY  OF  CITY  ATTORNEY  with  Regard  to  Unad- 
Judicated  Claims;  Duties  of  Bureau  of  Delin- 
quent Revenue  94 

REZONING  MATTERS  with  Respect  to  Housing  Authority; 

Cooperation  Agreement  82 

RIGHT  OF  POLICE  COMMISSION  to  Require  Members  of 

Police  Department  to  Work  in  Excess  of  40  Hour 

Week  97 


Year  1949 
REAL  ISSTATS   DEPART?-lSNT 

Ooiriion  No. 


Tear  1949 
RECREATION  COMi^IISSlON  &  DEPARTMENT 

Opinion  No. 

BOND  ISSUE  OF  1947  for  recreational  purposes  may  be  expended 
if  the  proposed  Charter  amendment  for  Park-Recreation 
consolidation  is  approved  by  the  voters,  Purposes  for      62 
which 

RECREATION  AND  PAiiK  DEPARTMENTS.  Charter  Amendment  Consolidat- 
ing —  Legal  Effect  in  Various  particulars  d3 


Year  1949 
REGISTRAR  oF  YQTSR3 

"  Opinion  No. 


PETITIONS,  Defraying  of  costs  of  verifying  50 


RETIREMENT  BOARD  and   RSTIRBI»aifJT  SYSTEM  Year  1949 

Opinion  No. 

APPLICATION  for  disability  Retirement,  has  Board 

Power  to  Rescind  Disapproval  of  63 

FIRE  COmiSSION  SECRSTkHY  Appointed  in  1912  — 
whether  member  of  Retirement  System  under 
Charter  §"165.2  or  169  44 


-  S  -  Year  1949 

Opinion  No, 

SALARY  Paid,  Reportedly,  without  Lep;al  Authority  but 
where  Work  was  .actually  Performed,  Right  of  City 
to  Reimbursement  57 

SALARY  PAYM':NT  Periods  Thereunder,  Interpretation  of, 

Appropriation  Ordinance  for  Parking  Authority  dX 

SAN  FRANCISCO  FOOTBALL  LEAGUE,  Lease  of  Recreational 
Field  in  McLaren  Park  to;  Power  of  Board  of  Park 
Commissioners  to  Enter  into  Lease  90 

SAN  FRANCISCO  SOCIETY  FOR  PREVENTION  OF  CRUELTY  TO  ANIMLS 
HORSES,  Old  Police,  Agreement  with  S.F.P.C.A.  and 
Police  Commission  re  65 

SCAVENGER  Vehicles,  Right  of  City  to  Impose  Tax  on  Oper- 
ating and  Driving  of;  Right  of  City  to  Impose  Fee 
on  Refuse  Collectors  for  Regulation  and  Inspection; 
Right  of  City  to  Impose  License  Tax  for  Revenue 
Purposes  on  Refuse  Collectors  46 

"SCHOOL",  Character  of.  Permitted  in  Residential  Districts    60 

SET-BACK  LINE,  Filing  of  Application  for  Rezoning  or 
Change  in.  Substantially  and  Materially  Different 
from  the  Ori--3inal  Application,  is  not  an  Amendment 
of  Original  Application  but  a  new  Application  Re- 
quiring the  Payment  of  a  New  Fee  51 

SMOKE  VENT  OPENINGS  Over  Stage,  American  Theatre  Requir- 
ed to  have  45 

STEINHART  AQUARIUM,  May  City  F\inds  be  Appropriated  for' 

Replacement  of  Vlndow  Sashes  at  42 

STREET  IMPROVEr^NT  BONDS,  Replacement  of  —  Morse  Street     59 

STRUCTURES,  Erection  of.  Over  Public  Streets,  power  of 
Aoproval  in  Art  Commission  in  Connection  with  per- 
mits for  91 

SUNDAYS,  HOLIDAYS,  Computation  of  Time  Re  provisions  of 

City  Planning  Code  d? 

SUPPLEf-IENTAL  APPROPRIATION  ORDINANCE  Creating  Offices  of 
Police  officer  to  Provide  for  Reduction  of  Basic 
week  of  Service  as  Set  Forth  in  Section  35.5-1/2, 
Emergency  Ordinance;  Emergency  Reserve  Fund  93 


Tear  1949 
SHERIFF 

Opinion  No. 


-  T  -  Year  1949 

Opinion  Ijo. 

TAi,  RATE  OF,  on  Moneys  Deposited  by  Order  of  Court 
with   County  Treasurer  Pendin^^  Outcome  of 
Litigation;   and  V/ho  is  Entitled  to  Interest  on 
Said  Moneys  96 

TAX  REFUND,  Claim  for,  by  U.  S.  A.  on  Real  Property 
at  2090  Jackson  Street,  San  Francisco,  Formerly 
Occupied  by  German  Consul  39 

TAX,  REFUSE  COLLECTORS,  Right  of  City  to  Impose  Fee  on, 
for  Regvilation  and  Inspection;   Right  of  City  to 
Impose  License  Tax  for  Revenue  purposes  on  ~ 
Right  of  City  to  Impose  Tax  on  Operating  and  Driv- 
ing of  Scaven^^er  Vehicles 

TAXICABS,  Insurance  Policy  on  Taxicabs  and  Jitney  Buses 
voider  Sections  10^0  and  10^9  of  the  Police  Code; 
Police  Commission  may  Accept  Renewal  Endorsement  to 
Insurance  Policy  Already  on  File  79 

THEATRE  BUILDINGS,  ATffiRlCAN  THEATRE  Required  to  have 

Smoke  Vent  Openings  Over  Stage  45 

TIME,  Computation  of,  Re  Provisions  of  City  planning 

Code,  Sundays,  Holidays  67 

TOOMEY,  Thomas  A.  Jr.  —  Right  of  City  to  Reimbursement 
where  Salaries  Reportedly  Paid  without  Legal  Author- 
ity but  where  v;ork  was  Actually  performed  57 

TRUCKS,  HIRED,  Owner-Drivers  of,  re  Responsibility  of 

City  in  Event  of  Injury  64 


Year  1949 

TAX  COLLECTOR 

Opinion  No. 


Year  1949 
TREASURER 

Opinion  No. 

TREASURER'S  Removal  of  Item  from  Check  Register  — 

Ballard  BO 


-  U  -  Year  1949 

Opinion  No. 

UNADJUDICATED  CLAIMS,  Responaibility  of  City 

Attorney  with  Regard  to;  Duties  of  Bvireau 

of  Delinquent  Revenue  94 

UNCLABED  BODIdS,  what  Constitutes*  Right  to  Con- 
trol Disposition  of  Remains  ox  Deceased  Persons; 
Right  of  San  Francisco  Health  Department  to  Per- 
form Autopsies  on  Deceased  persons  without  Per- 
mission of  State  Health  Departirtent  55 

UNITED  3TATSS  OF  jJiERICA,  Claim  for  Tax  Refund  by, 

on  Parcel  of  .eal  Property  at  2090  Jackson  Street, 

San  Francisco,  Formerly  Occupied  by  German 

Consulate  39 

UKIVERJITY,  Lincoln  —  Character  of  "school"  Permitted 

in  Residential  Districts  60 


-  V  -  Year  1949 

Opinion  No, 

VACATION,  Charter  Provisions  re,  of  Two  Calendar 
Weeks  not  Modified  by  Proposition  F  ns  to  Em- 
ployees having  less  than  Five  Years  of  City 
Service  66 

VALIDITY  OF  LOW  BID  Under  One  Cent  City  Bid  Con- 
tract 20565;  Bid  May  be  Accepted  under  Charter 
Provisions  36 

VOTE  by  Committee  of  Board  of  Supervisors  Composed 
of  Three  Members  on  Adoption  of  Resolution  in 
Committee  —  Calendar  Item  5d 

VOTE  OF  ELECTORS  ON;  Declaration  of  Policy;  Power 

of  Board  of  Supervisors  to  Repeal  or  Amend  Ordi- 
nance Adopted  Pursuant  to  Declaration  of  Policy         95 


-  W  -  Year  1949 

Opinion  No. 

V;ATER  DEPARTICNT  LAND;     Authority  of  Board  of 

Supervisors  to  Confirm  or  Reject  the  Sale  of 

Surplus  73 

WEEK  OF  sr.KVICS  as  Set  Forth  in  Section  35.5-1/2, 
Supplemental  Appropriation  Ordinance  Creating 
Offices  of  Police  Officer  to  Provide  for  Re- 
duction of  Basic,  Emergency  Ordinance; 
Emergency  Reserve  Fimd  93 

WEEK,  Right  of  Police  Commission  to  Require  Members 

of  Police  Department  to  V.ork  in  Excess  of  40  Hour       97 

WHO  IS  ENTITLED  TO  INTEItliST  on  Said  Moneys;   Rate  of 
Tax  on  Moneys  Deposited  by  Order  of  Court  with 
County  Treasurer  Pending  Outcome  of  Litigation; 
and  96 

WINDOW  SASHES  at  Steinhart  Aquarium,  May  City  Funds 

be  Appropriated  for  Replacement  of  42 

WORKMEN'S  CONTENSATION  INSURANCE  ACT,  Fire  Department 
Members,  Injuries  Received  by,  while  Participat- 
ing in  Department  Baseball  Games  or  Practice 
Compensable  as  Disabilities  "Arising  out  of  Em- 
ployment" under  Provisions  of  State  Workmens* 
Compensation  Insurance  Act  only  where  Participation 
is  Part  of  Duties  as  Department  Members  41 


-  X  -  Year  1949 

Opinion  No* 


-  Y  -  Year  1949 

Opinion  No, 

YOUTH  GUIDANCE  CENTER,  Extension  and  Reconstruction 
of  I?ish  Pressure  Main  and  Service  Line  to  Fur- 
nish Gas  to,  City  must  bear  Cost  of  such,  Work 
to  be  Done  by  Pacific  Gas  &  Electric  Co,  4d 

YOUTH  GUIDANCE  CENTER  Retainin-  Wall  Liability  for 
Architect  Fees  for  Plans  of,  Omitted  from  Orig- 
inal Contract  56 


-  2  -  Year  1949 

Opinion  Wo, 

ZONE  CHANGE  AMPLICATION,  City  Planning  has  no  Power 
to  Kodify  and  arant  it  in  Part  and  Deny  it  in 
Part;  Commission  may  only  Approve  or  Disapprove 
Proposed  Change  53 

ZONE  CHANGE  in  SST-BACK  LINE,  Filing  of  Application 

for,  Substantially  and  Materially  Different  From 
the  Original  Application,  not  an  Amendment  of 
Original  Application  but  a  new  Application  Requir- 
ing the  payment  of  a  New  Fee  51 

ZONE  CHANGE,  Power  of  City  Planning  Commission  to  Re- 
scind Resolution  Approving-  or  Disapproving  pro- 
posed —  and  to  Reconsider  the  Application  52 

ZONE  CHANGE  Resolution  Approvin,^  or  Disapproving, 

Power  of  City  planning  Commission  to  Rescind  and 

to  Reconsider  Application  52 

ZONING,  RESIDENTIAL  DISTRICTS.  First,  "SCHOOL," 

Character  of,  permitted  in  60 


S'^J 


June  30,  1949 

SUBJECT:      CLAIM  FOR   TAX  REFUND    BY  UNITED  STATES  OF  AMERICA  ON 
THAT  PARCEL  OF  REAL  PROPERTY  AT  2090  JACKSON  STREET, 
SAN  FRANCISCO,   CALIFORNIA,    FORMERLY  OCCUPIED  BY 
GERMAN  CONSULATE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"Transmitted  herewith  is  a  verified  claim  made 
by  Valentine  C,  Hammack,  Manager  of  the  San  Francisco 
Office  of  Alien  Property,   Department  of  Justice, 
as  the  representative  of  the  Attorney  General  of 
the  United  States,   for  a  refund  of  taxes,   in  the 
sum  of  $26, 512.41,   paid  under  protest  upon  certain 
real  property  owned  by  the  German  Government  and 
used  as  the  residence  and  office  of  the  German  Con- 
sulate General  until  said  property  was  vested  In 
the  alien  property  custodian  on  September  4,  1947* 

"Said  claim  was  filed  with  this  office  on  May  24, 
1949. 

"May  I  please  have  your  opinion  as  to  whether  or 
not  said  taxes  may  be  legally  ref\inded?" 

OPINION 


The  validity  of  the  assessment  of  taxes  after  December 
d,  1941  on  the  property  formerly  used  as  the  residence  and  office 
of  the  German  Consulate  at  2090  Jackson  Street  in  the  City  and 
County  of  San  Francisco  was  reviewed  in  the  opinion  of  the  City 
Attorney  dated  December  18,  1947  at  which  time  it  was  concluded 
that  the  assessment  of  taxes  upon  that  property  from  and  after 
December  d,  1941  was  a  valid  and  legal  assessment  and  that  the 
claim  of  the  United  States  for  cancellation  of  taxes  and  for 
tax  exemption  should  be  denied* 

The  claim  for  tax  refund  attached  to  your  request  is 
an  application  for  a  refund  of  taxes  paid  by  the  United  States 
upon  the  above  mentioned  real  property  during  the  same  period 
as  was  covered  in  the  claim  for  tax  cancellation  and  for  tax 
exemption  which  claims  have  heretofore  been  denied  by  the  City 
and  County  of  San  Francisco, 

I  am  of  the  opinion  for  the  same  reasons  set  forth 
in  the  opinion  of  the  City  Attorney  on  December  18,  1947  that 
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the  claim  for  tax  refund  should  be  denied. 


For  yoxir  Information  I  am  attaching  hereto  a  copy 
of  the  opinion  of  the  City  Attorney  dated  December  13,  1947* 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney, 


To:  Controller 
LSM 


'^/~€) 


Jiay  6,  1949 

SUBJECT:   DOBS  CIVIL  SERVICE  RULE,  GR  OUTSIDE  EMPLOYMENT  OF 
CIVIL  SERVICE  EMPLOYEES,  APPLY  TO  MEMBERS  OF  THE 
POLICE  AND  FIRE  DEPART^IENTS. 

GeQtl«m«n: 

This  will  acknovrledge  receipt  of  your  recent  request 
for  an  opinion  as  to  whether  the   civil  seirvice  rule  36,   on 
conti*ol  oTer  outside  employnent  of  civil  service  employees, 
applies  to  meabers  of  the  Police  and  Fire  Departments* 

OPINION 

Rule  number  36  of  the  civil  service  coamission  pro- 
vides in  part  as  follows: 

'^Such  persons  who  desire  to  accept  other 
employment  in  addition  to  their  regular 
municipal  employment  must  make  a  request 
of  the  Civil  Service  Commission  for  such 
permission  on  a  form  provided  by  the  Com- 
mission. The  request  must  first  have  the 
approval  of  the  officer  I:iaving  appointive 
power  over  the  full  time  civil  service 
position  of  the  «nployee  who  is  making  the 
request*  *  •  *" 

"The  Civil  Service  Commission,  on  the  basis 
of  investigation  and  report  by  the  Personnel 
Director  and  Secretary  shall  decide  whether 
the  performance  of  the  duties  of  the  other 
employment  or  service  will  impair  the  effi- 
ciency of  such  employee  in  his  regular  civil 
service  employment  or  interfere  in  any  way 
with  the  full  and  proper  performance  of  the 
duties  of  his  reg\;Q.ar  civil  service  position, 
or  if  the  performance  of  the  other  service 
may  be  contrary  to  the  best  interests  of 
the  city  service  in  any  respect  or  may  lead 
to  situations  which  would  reflect  discredit 
on  the  city  service.  .  .  ." 

"The  Personnel  Director  and  Secretary  shall 
withhold  approval  of  the  salary  of/lach 
employee  who  accepts  any  other  position, 
employment  or  service,  except  in  accordance 
with  the  provisions  of  this  rule  and  the 
acceptance  of  any  such  other  employment  or 
service  except  in  accordance  with  this  rule 
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shall  be  deemed  insubordination  and  subject 
to  disciplinary  procedure  as  provided  in 
section  154  of  the  charter  •  •  .** 

All  of  the  provisions  of  Rule  36  of  the  civil  service 
co{nmii3sion  must  be  considered  in  order  to  determine  the  true 
meaning  and  applicability  of  this  rule.  In  this  connection, 
it  is  significant  to  note  that  the  enforcement  provisions  of 
the  rule  (last  parar;raph  above  quoted)  provides  that  a  violation 
of  this  rule  ** shall  be  deemed  insuborJinstion  and  subject  to 
disciplinary  procedure  as  provided  in  section  154  of  the  char- 
ter," 

Section  154  of  the  charter  provides  the  disciplinary 
procedure  applicable  to  all  civil  seirvice  employees,  excepting 
members  of  the  police  and  fire  departments^  and  one  of  the 
causes  for  removal  or  discharge  under  section  154  of  the  charter 
is  that  of  ''insubordination." 

Section  155  of  the  charter  provides  the  disciplinary 
procedure  especially  applicable  to  members  of  the  police  and 
fire  departments. 

In  view  of  the  fact  that  the  enforcement  provisions 
of  Rule  36  of  the  civil  service  commission  indicate  that  a  vio- 
lation of  the  rule  is  deemed  "insubordination**  and  subject  to 
disciplinary  procedure  as  provided  in  section  154  of  the  charter  , 
(which  charter  section  expressly  excludes  members  of  the  police 
and  fire  departments  from  its  provisions)— -it  is  reasonable  to 
presume  that  members  of  the  police  and  fire  departaients  were  not 
intended  to  be  covered  by  this  rule. 

This  is  understandable  in  light  of  the  fact  that  the 
police  and  fire  departments  themselves  have  rule  making  powers, 
the  violations  of  which  rules  are  punishable  under  section  155  of 
the  charter.  As  is  stated,  in  part,  in  section  155  of  the  charter; 

"Members  of  the  fire  or  the  police  department 
guilty  of  any  offense  or  violation  of  the  rules 
and  regxilations  of  their  respective  departments, 

shall  be  liable  to  be  punished •  .  after 

trial  and  hearing  by  the  commissioners  of  their 
respective  departments, 

"Members  of  either  department  shall  not  be  subject 
to  dismissal,  nor  to  punishment  for  any  breach 
of  duty  or  misconduct,  except  for  cause,  nor  until 
after  a  fair  and  impartial  trial  before  the  com- 
missioners of  their  respective  departments,  •  •" 

You  are  therefore  advised  that  Rule  36  of  the  civil 
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service  cominisslon,  by  the  very  texvs  of  its  enforcooaent  pro- 
Tisions,  Is  made  inapplicable  to  the  members  of  the  police  and 
fire  departments. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney, 


To:  CItII  Service  Commission 


A/ 


July  7,   1949 

SUBJrCT:      FIRE  DLPAETMENT:      INJUiiluS  RECSIVKD  DI  m.mh.iiS 
01<,   '.HILK   PARTICIPATIfjG  IN   DLPAHT.VOT   BASCBALL 
n^^^^rS^   PHACTICE  ARE  CO..P.i<SABLE   AS  DISAblLITIuS 
"ARISING  OUT  OF  a.PLOYMJWT"   UN  ..R  Pi.OVI  ilONS  OF 
LAfe   APPLYING   W0RKi4JK»iJ   COiJLNiiATION   INSURANCE    ACT 
OF  STATii  OF  CALIFORNIA  OMLI  UHERi   SUCH   PARTIUPA. 
VION  IS   PART  oF  DUTIES  AS  MEMBiiRS  OF  DiiiPARTMLNT. 

Dear  Sir: 

W«  have  your  request  for  an  opinion  as  follows: 

"Mr.  Ralph  R.  Nelson,  Consulting  Actuary  of  the 
Retirement  board  of  the  City  and  County  Fmployeea 
Retirement  system  has  requested  a  statement  from  me 
or  the  status  of  members  of  the  San  Francisco  Fire 
Department  who  play  on  the  Fire  Department  baseball 
Team,  and  a  copy  of  his  letter  is  herewith  attached 
for  your  information. 

with"I5%^°*''**  °^  f^**^  Commissioners  is  in  full  accord 
rthV.??.^o??''?f?''^"f  ®  baseball  team  as  well  as  other 
athletic  activities  in  the  departnient  for  their  health 
and  morale  building  qualities,  and  the  vorkinr  hou?s 
l^thi«"^^J?  i^^   department  require  that  participants 
t?.  «rS  ;^^^!H°  activities  must  be  dravm  both  from 
In  t?^'^J?  ^^^^^  as  well  as  from  the  off-duty  shif?. 
in  the  latter  case  they  donate  their  time  without 
compensation  in  eith^^r  overtime  pay  or  time-off. 

"We  have  no  concrete  case  pending  of  any  inluries 
poInSf  IT'^t^^   ^^^-^  '"^^  athletics,  but  as^Mr^^S^i^on 
£^n?  w^uVh'iJS  ^"'^J:  °''''"''  ^^  ^°t*^  ^«  «nd  ^^^-   depart. 
!^2  h^  y   }^^!  ^"^   *^®^  t*»  *^*^«^  «*tent  the  men  that 
■ay  be  involved  can  expect  protection. 

"I  would  therefore  respectfully  request  your 
opinion  on  the  following  questions: 

"1.   Have  I,  as  Chief  of  the  Fire  Department,  with 
^u^hn^yf*""^  °L^^''   ^^^''^  °^  ^^^"-'^   eommisaionersrthe 
on  5S[v  L  n^^inr  r"?^''!  °^  '^^  department  ^ho  ara 
n?hf^  Lk?  Participate  in  departmental  baseball  or 
other  athletic  practice  or  to  play  scheduled  games? 

a^.illt   /'!}i^®  f*>  engaged,  are  these  members  protected 
against  injury  by  the  provisions  of  the  Civil  Service 

Soa^^oJT^"'^  i^^^^f   °^  disability,  approved  Jy^he 
^he^ha^erf     ""^    compliance  iith  Section  153  of 
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''3»  In  the  case  of  members  of  the  department 
who  are  off  duty  and  who  volunteer  to  participate  in 
departmental  baseball  or  other  athletic  practice  or 
to  play  scheduled  games,  have  I   he  authority  to 
direct  them  to  report  for  such  practice  and  games? 

"^^  While  so  engaged,  are  these  members 
protected  against  injury  by  the  provisions  of  the 
abov-y  Civil  Service  Rule  governing  illness  or 
disability?  " 

OPINION 

Applicable  Provisions  of  Law 

Pursuant  to  Section  153  of  the  Charter  of  the  City  and  County 
of  San  Francisco,  the  Civil  Service  Commission  has  adopted  (Rule  32 
of  the  Rules  of  the  Civil  Service  Commission)  and  the  Board  of  Sup- 
ervisors has  approved  by  ordinaiice  (Municipal  Code  Part  I  §  301) 
rules  for  leaves  of  absence  with  pay  due  to  disability.  Rule  32  of 
the  Civil  Service  Commission  provides  in  part  as  follows: 

"Section  1.  General  Ifaiulrement;  The  officers 
and  employees  of  the  City  and  County  of  San  Francisco 
shall  be  entitled  to  sick  leaves  with  full  pay,  and 
disability  leaves  in  accordance  with  laws,  rules  and 
regulations  of  the  Retirement  board,  subject,  however, 
in  both  instances  to  the  provisions  of  this  rule  •...• 

"Section  3»  Definition  of  Disability  Leave; 
a  leave  of  absence  granted  under  this  rule  for  one  of 
the  following  cases,  shall  be  known  as  disability 
leave  •..• 

"(d)  Jtbsence  due  to  disability  caused  by 
illness  or  injury  arising  out  of,  and  in  the  course 
of  employment  • • . • 

"Section  ?•  Absence  due  to  disability  caused 
by  illness  or  injury  arisinp;  out  of  andin  the  course 
of  employment :  Officers  or  employees  of  the  City  and 
County  of  San  Francisco  who  are  absent  from  duty 
because  of  disability  arising  out  of  and  in  the 
course  of  their  employment,  shall  be  governed  by 
the  provisions  of  the  Workmen's  Compensation  In- 
surance and  Safety  Act  of  the  State  of  California 
and  such  rules  as  mny  be  made  under  authority  thereof 
by  the  Industrial  Accident  Commission;  and  the  allow- 
ance of  benefits  and  leaves  of  absence  of  said  per- 
sons, in  accordance  with  the  provisions  of  said  Act, 
shall  be  under  the  jurisdiction  of  the  Retirement 
Board." 
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The  '..'orkmen's  Compensation  Insurance  and  Safety  Act  is 
set  forth  in  the  Labor  Code  of  the  State  of  California.  §  3600 
of  the  Labor  Code  provides  that  the  compensation  provided  for 
by  the  V/orkmen's  Compensation  Act  shall  exist  "against  any 
employer  for  any  injury  sustained  by  his  employees  arising 
out  of  and  in  the  course  of  the  employment  •••  where,  at  the 
time  of  the  injury  the  employee  is  performing  service  growing 
out  of  and  incidental  to  his  employment  and  is  acting  within 
the  scope  of  his  employment." 

II 

Courts  Hold  Jivergent  Viers  on  V.'het'er 
Injuries  Received  During  Participation 
in  Employee  Athletic  Activities  Are 
V.ithin  V,orkmen*s  Compensation  Laws 

There  have  been  three  different  views  expressed  by  the 
Courts  of  the  various  states  on  whether  injuries  sustained  by  an 
employee  v.hile  participating  in  athletic  events  of  employees 
"arise  out  of  and  in  the  course  of  employment"  within  the  mean- 
ing of  Ivorkmen's  Compensation  Acts.  These  views  may  be  summarized 
as  follows: 

(1)  Where  the  athletic  event  or  activity  is  sponsored, 
promoted  or  encouraged  by  the  employer,  injuries  received  by  the 
employee  while  participating  arise  out  of  and  in  the  course  of 
the  employment  so  as  to  be  compensable  under  Workmen's  Compensa- 
tion Laws* 

(2)  Athletic  activities  do  not  have  a  sufficient  relation- 
ship to  the  employment  in  order  for  injuries  sustained  while  par- 
ticipating to  be  within  the  test  prescribed  by  Workmen's  Compensa- 
tion Acts. 

(3)  Where  the  athletic  event  or  activity  is  sponsored  or 
promoted  by  the  employer,  injuries  received  by  an  employee  partic- 
ipating arise  out  of  and  in  the  course  of  employment  so  as  to  be 
compensable  under  the  provisions  of  Workmen's  Compensation  Acts 
onXj   under  certain  circumstances,  to  wit: 

(a)  V^liere  it  is  shown  by  the  evidence  that  the  employer 
has  derived  a  business  or  advertising  benefit  through  the  athldtic 
activity  in  question,  or 

(b)  Where  it  is  shown  by  the  evidence  that  the  injured 
employee  has  participated  in  the  athletic  event  pursuant  to  the 
orders,  rules  and  regulations  of  t he  employer. 

See:  V/orkmen's  Compensation  Laws:   5^  Am.  Jur.  743 » 
27  Cal.  Jur.  356;  Anno.  115  A.L.R.  743; 

See  also:  Wilson  vs.  General  Motors  Corp.,  29^  N.Y. 
468;  84  N.E.  (2d)  781.  Decided  March  3,  1949. 
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III 

California  Decisions  Under  the  V/orkinen*s 
Compensation  Act  with  Re/Tjard  to  Injuries 
Received  by  Employee  -rfhile  Participating 
in  Athletic  Activity 

The  uniform  course  of  decisions  of  the  Industrial  Accident 
Commission  of  the  State  of  California  shov?  that  the  view  expressed 
in  subdivision  3  of  the  preceding  section  of  this  opinion  has  been 
adopted  as  the  rule  of  the  Commission  in  this  State,  These  decisions 
have  been  summarized  in  "Industrial  Accident  Commission.  Practice 
and  Procedure  ( 194-3 )  >  Varren  L.  Hanna,  Referee,  Industrial  Accident 
Commission  of  California,  as  follows: 

"Injuries  sustained  while  participating  in 
sports  or  athletic  events  having  some  connection 
with  the  employment  are  not  compensable  unless 
(1)  the  employee  is  required  by  the  employer  to 
take  part  in  such  activiti  s,  or  (2)  the  employer 
sponsors  the  activity  primarily  to  obtain  adver- 
tising benefit  from  the  use  of  his  name  in  con- 
nection with  the  team.  Where  these  are  not  the 
primary  considerations,  mere  cooperation  by  the 
employer  in  the  furnishing  of  facilities  or  defray- 
ing of  expenses  is  not  sufficient  to  bring  the 
participation  within  the  course  of  the  employment," 

(page  44) 

The  decisions  of  the  Industrial  Accident  Commission  adopting 
this  view  are  as  follows: 

PERRY  vs  S.T.JOHNSON  CO.,  9  I.A.C.  176  (1922): 

SMITH  vs  FRESNO  PLANING  MILL  CO.,  9  I.A.C,  186  (1922); 

BONNER  vs  OCEAN  ACCIDENT  GUARANTY  CORP.  and  FRED 

LUNDBLADE,  11  I.A.C,  173  (1924); 
TRAVELERS  INS.  CO.  AND  FR  ,SNO  REPUBLICAN  PUBLISHING 

CO,  ya  WAIGHT,  12  I.A.C  51  (1925); 
DETOY  vs  FIR£MEN»S  FUND  INS.  CO.,  Id  I.A.C  9  (1932); 
CASSINELLI  vs  BANK  OF  AMERICA  N.T.  &  S.A., 

20  I.A.C  16  (1934); 
WINB  vs  RHODES  &  JAMIESON  LTD.,  5  Cal,  Comp,  Cases, 
(N.S.)  216  (1940). 

In  SMITH  vs  FRESNO  PLANING  KiILL  CO.,  cited  supra,  it 
was  held  that  an  employee  injured  while  playing  base- 
ball with  employer's  consent  and  on  employer's  time, 
the  baseball  game  encouraged  and  partially  financed 
by  employer,  notwithstanding  the  employer's  encour- 
agement of  athletic  activities  for  the  purpose  of 
deriving  therefrom  the  beneficial  effects  believed 
by  employer  to  result  in  employee's  productivity 
in  the  employment  by  reason  of  such  recreation. 
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•■pioyec  at  the  tim«  not  performing:  a  service 
grovln^  out  of  end  incidental  to  employment, 
the  Injury  therefore  did  not  arise  out  of  em- 
; loyment. 


In  CA33lNbx.LI  Ts  bANK  OP  iMBHICA,  cited 
supra,  an  employee  of  the  bank  was  injured  while 

Slaying  in  a  baseball  gaaie  between  the  teams  of 
ranch  banks.  Equipment  was  furnished  by  employer 
and  teem  was  composed  of  volunteers.   It  was  held 
the  injury  did  not  occur  in  thc.^  course  of  employ- 
ment on  the  grt>und  that  any  advantage  to  employer 
of  participation  by  employees  in  extra-office 
activities  was  too  remote* 


In  UING  va  RHODiiJ  k   JAMIILSON  LTD.,  cited 
supra,  the  employee  wsas  a  memb«r  of  a  baseball 
team  organised  by  employer,  who  v»s  a  seller  of 
building  materials.  Employee  was  injured  in  the 
course  of  a  rtgularly  scheduled  game. 

"It  was  held  that  the  Injury  arose  out 
of  and  in  the  course  of  employnezit  on  t.he  ground 
employer  derived  important  benefits  from  the 
aetivities  of  the  elub,  and  that  participation 
by  the  employees  was  indirectly  compulsory." 

The  question  has  been  the  subject  of  one 
deeision  by  the  California  Appellate  Court.  In 
FEDERAL   ■  !'  ^  '"•■  n.,ITY  INSUiANCi:.  CO,  vs  INDUS- 
TkIAL  a  .  ion,  90  C.A.  357,  265  P. 

t^6   (1928J,  the  Court  upheld  the  findings  of  ths 
CMmission  that  the  employee  was  injured  in  the 
course  of  employment  where  his  injury  was  sus- 
tained while  he  was  f  laying;  on  the  baseball  team 
of  the  employer,  a  seller  of  washing  Bsehines, 
where  the  findings  weie  that  the  t eaa  was  both 
to  advertise  the  employer's  business  and  to  pro- 
mote morale  amon^*:  employees  upon  the  ground  th»t 
there  was  sufficient  evidence  to  suppoxa  the 
findings. 

IV 

The  California  Workmen's  Compensation  Act  as 

Applied  to  Members  of  t  he  t-'ire  Department  ivihtq 
yarticipste  On  Department  basebnll  Team. 

Me  «ase  Involving  a  municipal  employee  ha  arisen  on  this  point 
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in  California.  Unless  different  considerations  vrould  apply 

in  the  case  of  members  of  the  Fire  Department  as  distinguished 

from  employees  of  private  business  firms,  the  present  views  of 

the  Industrial  Accident  Conmission  would  appear  to  be  controlling 

in  this  case*  It  is  believed  that  no  different  considerations 

exist  and  that  the  Commission  vould  interpret  the  provisions  of 
the  V.orkiBen*8  Compensation  Act  in  the  same  manner  as  has  been 

decided  in  the  cases  cited* 

C^e  ground  upon  which  the  participation  of  an  employee 
on  a  baseball  t^am  employed  in  private  business  has  been  held 
to  be  within  the  \vorkmen*s  Corr.pen Section  Act  does  not  appear  to 
be  applicable  in  the  case  of  members  of  the  Fire  Department 
olaylng  on  a  team  under  the  direction  of  the  Chief  and  the 
Commission;  that  is  -   business  or  advertising  reasons.   There- 
form,  within  the  meaning  of  the   Vrorlanen*s  Compensation  Act  of 
th«  State  of  California,  as  construed  ty  t  .e  Industrial  Accident 
Condssion,  it  would  appear  that  injuries  received  in  department 
baseball  gaaos  or  practice  do  not  '* arise  out  of  and  in  the  course 
of  employment"  as  members  of  the  Fire  Department,  unless  partic- 
ipation has  been  at  the  direction  of  and  under  the  orders  of 
superior  officers  as  part  of  the  regular  tour  of  duty.  In  one 
case  where  injury  to  a  municipal  employee  has  been  involved, 
to  wit:   INDUi3TrilAL  ACuID.NT  GOi'iMI;,;iION  OF  COLOaAUO  vs  DAY, 
111  P.  (2d)  1061,  it  was  Indicated  that  the  sane  tests  will 
be  a  plied  in  the  case  of  public  emp).oyeeB  as  for  employees 
in  private  industry. 

I  fully  appreciate  t  e  importarce  of  the  question  pro- 
pounded to  the  firemen  involved  as  an  injury  may  place  a  heavy 
burden  upon  him  and  his  family*  I  am  likewise  mindful  of  the 
cost  of  a  serious  injury  to  the  City  and  County  of  San  Francisco. 
The  whole  problem  is  somewhat  complicated  inasmuch  as  the  exact 
situation  has  never  been  presented  to  our  Industrial  Accident 
Commission  or  courts  and  the  decision  which  they  may  reach  is 
somewhat  problematical. 

Summarlzin^X,  therefore,  and  answering  the  questions 
set  forth  in  your  letter  as  far  as  possible  under  the  present 
status  of  the  decisions: 

To  answer  your  first  question,  whether  you  as  Chief 
of  the  Fire  Department,  have  authority  to  direct  members  of 
the  department  who  are  on  duty  to  participate  in  department 
baseball  or  to  play  scheduled  games:   In  view  of  the  nature 
of  the  duties  of  the  men  in  the  Fire  Department,  v^ere 
morale,  health  and  physical  fitness  are  directly  concerned 
in  the  perfomanee  of  the  work  of  the  department,  the  Chief 
of  the  Fire  Department  under  the  direction  of  the  Fire  Com- 
■ission.  Bay  direct  men  on  duty  to  participate  in  departmental 
baseball  practice  and  games  under  the  general  power  vested  in 
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tk»   Consilsslon  to  make  rules  and  regulations  to  secure  efficiency 
in  the  department. 

8«e  §  36  of  the  Charter  of  the  City  and  County  of 

San  ^ranclsco;  Rules  Goremlng  San  Francisco 
Fire  Department  Adopted  by  Board  of  Fire 
CommissionerSi  iule  11,  23,  24* 

To  answer  your  second  question:  The  answer  is  in  the  affirma- 
tiT«,  provided  the  baseball  games  or  practice  meet  all  the  i^quire- 
nents  mentioned  in  the  answer  to  the  first-  question. 

To  answer  your  third  and  fourth  questions:   According,  to  your 
request  members  of  the  Fire  Department  who  are  off  duty  donate 
their  time  to  baseball  activity  without  compensation  in  either 
overtime  or  time  off  and  it  appears  that  the  athletic  activity 
is  solely  on  a  voluntary  basis.   There  is  no  requirements  that 
such  members  play  on  the  team  and  apparently  there  is  no  change 
of  watehos  effected.   Further,  ^   36  of  the  charter  limits  hours 
of  employment  except  in  case  of  conflagration,  and  §  36.1  of  the 
charter  provides  for  direction  of  the  Commission  in  the  public 
interest  and  coirpensation  to  the  men  employed,  for  work  on  a  day 
off.  Under  these  circumstances,  the  Industrial  Accident  Commission 
and  the  courts  may  well  conclude  that  the  participation  was  solely 
00  a  voluntary  basis  and  therefore  not  within  the  provisions  of 
the  V<orkmen*s  Compensation  Act* 

Respectfully  submitted, 

lilOH   i.  hOLM 

City  Attorney. 

To:      Chief  of  Fire  Department 


TMO'C 


July  d,  1949 


SUBJECT:   MAY  CITY  FUNDS  BE  APPROPRIATED  FOR  REPLACEiffiNT  OF 
WINDOW  SASHES  AT  STEINHART  AQUARIUM. 

D«ar  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  >diioh 
reads  as  follows: 

"That,  in  connection  with  the  proposed  ordinance, 
Pile  No,  43^5 1  pending  before  the  Finance  Conuaittee  of 
the  Board  and  contemplating  the  appropriation  of  17*040 
from  the  Bmergeney  Reserve  Fund  for  the  replacement  of 
window  sashes  at  the  Steinhart  Aquarium,  the  City  At- 
torney be  requested  to  furnish  the  Finance  Committee  on 
or  before  July  13,  1949,  with  his  written  opinion  as  to 
whether  or  not  the  Board  of  Supervisors  may  properly  ap- 
propriate funds  to  be  used  for  the  improvement  or  main- 
tenones  of  Aquarium  buildings,  inasmuch  as  the  title  to 
•aid  buildings  is  not  vested  in  the  City  and  County. 

"Said  motion  is  hereby  communicated  to  you  for  your 
information  and  guidance*" 

fi  £  i  N  I  0  N 

The  question  presented  is  whether  or  not  the  title  to  the 
buildings  known  as  Steinhart  Aquarium  is  vested  in  the  City  and 
County  of  San  Francisco. 

We  believe  that  title  is  so  vested*  Ordinarily,  title  to 
property  is  obtained  by  the  receiving  and  recording  of  an  acknow- 
ledged deed  or  other  written  evidence  of  title*  However,  in  the 
subject  matter,  title  was  passed  by  another  method*  A  history  of 
the  matter  will  be  helpful  in  the  understanding  of  it* 

Ignatz  Steinhaz*t,  by  his  last  will  and  testament,  admitted 
to  probate  in  our  Superior  Court  on  June  7,  1917,  bequeathed  to 
the  California  Academy  of  Sciences  of  San  Francisco,  the  svun  of 
|250,000  for  the  erection  and  completion  of  an  aquarium  to  be  lo- 
cated in  the  Golden  Gate  Park,  and  adjacent  to  or  adjoining  the 
new  buildings  and  museum  of  said  Academy  of  Sciences*  The  bequest 
was  subject  to  several  conditions,  but  the  only  one  to  which  it  it 
now  necessary  to  refer,  is  the  fourth  condition  therein  mentioned, 
which  reads  as  follows: 

"The  management r  superintendence  and  operation  of 
said  Aquarium  to  be  in  charge  of  and  under  the 
direction  of  said  Academy  of  Sciences:  and  I 
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expect  that  the  necessary  funds  for  the  main- 
tenance and  operation  of  said  Aquarium  will  be 
furnished  by  the  city  and  county  for  the  bene- 
fit of  the  inhabitants  thereof,  or  others  who 
may  enjoy  said  Aquarium  or  derive  knowledge  and 
information  therefrom," 

During  the  administration  of  the  estate  of  Ignatz  Steinhart, 
deceased,  (No.  22797  -  Superior  Court  in  and  for  the  City  and 
County  of  San  Francisco)  and  on  December  17|  1919 •  by  judgment 
of  a  decree  of  partial  distribution  entered  on  said  date  in  Vol« 
476  at  page  66  of  the  Minutes  of  the  Court,  after  certain  recitals, 
and  among  other  things,  the  Court  found: 

■That  the  California  Academy  of  Sciences  is  a 
corporation  —  and  is  capable  of  accepting 
the  above  mentioned  trust  —  and  has  hereto- 
fore accepted  said  tmist;" 

"That  by  subdivision  43a  of  Section  I,  Article 
II,  Chapter  II  of  the  Charter  of  the  City  and 
County  of  San  Francisco,  which  was  added  by 
amendment  Nov,  5,  191^,  approved  by  the  Legis- 
lature of  the  State  of  Calif.,  Jan  17,  1919 
(Stats.  1919),  the  City  and  County  of  San  Fran- 
cisco accepted  said  devise  and  bequest,  and  em- 
powered the  Board  of  Supervisors  of  said  City 
and  County  to  pass  any  ordinance  necessary  to 
carry  into  full  force  and  effect  the  terms,  con- 
ditions and  provisions  of  said  devise  and  bequest, 
to  accept  any  further  gifts  of  money,  property 
or  buildings  for  the  extension  or  support  of  said 
Steinhart  Aquarium  under  the  management,  superin- 
tendence and  operation  of  the  California  Academy 
of  Sciences  of  San  Francisco,  — «," 

The  Court  then  decreed,  among  other  things: 

"That  there  be,  and  there  is,  hereby  distributed 
to  the  California  Academy  of  Sciences  of  San 
Francisco,  the  sura  of  ^250, 000,  in  trust,  for 
the  erection  and  completion  of  an  aquarium  to 
be  located  in  Golden  Gate  Park  — ; 

"That  said  California  AcRdemy  of  Sciences  of  San 
Francisco  shall  at  all  times  manage,  superintend 
and  operate  said  aquarium  — ." 

The  first  provision  of  the  old  charter  which  in  any  way  per- 
tains to  the  Aquarium  is  found  in  Subdivision  43 »  Section  1, 
Chapter  II,  Article  II  thereof,  and  gives  to  the  Board  of  Super- 
visors the  right  to  accept  gifts  of  buildings,  properties  and 
moneys  for  the  purpose  of  establishing  and  maintaining  a  public 
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aquarium,  and  to  appropriate  from  the  General  Fund  of  the  City  and 
County  not  less  than  $20,000  annually  for  the  support  and  main- 
tenance of  a  public  aquarium.   This  section  was  added  to  the  Charter 
by  the  amendment  of  November  7|  19l6o 

Subdivision  43a  was  added  to  the  Charter  on  November  5)  191^, 
being  approved  by  the  Legislature  January  17,  1919,  (Statutes  1919) • 
This  subdivision  deals  directly  with  the  bequest  of  Mr.  Steinhart, 
sets  forth  the  applicable  conditions  contained  in  his  Will,  and 
accepts  the  bequest  upon  the  conditions  set  forth  in  the  Will.  Thia 
•ttMlvision  states,  among  other  things: 

"The  devise  and  bequest  of  Ignatz  Steinhart,  deceased, 
of  the  sum  of  $250,000  for  the  erection  and  comple- 
tion of  an  Aquarixim  to  be  located  in  Golden  Gate  Park 
in  the  City  and  County  of  San  Francisco,  the  manage- 
■entr  superintendence  and  o?3eration  of  which  is  to  be 

in  charge  and  under  the  direction  of  the  California 

Aeademv  of  Sciences  of  San  Francisco,  is  hereby 

accepted  —  •   The  Board  of  Supervisors  is  hereby 
empowered  to  pats  any  ordinance  necessary  to  carry 
into  full  force  and  effect  the  terms,  conditions  and 
provisions  of  said  devise  and  bequest,  to  accept  any 
further  gifts  of  money,  properties  or  buildings  for 
the  extension  or  support  of  said  Steinhart  Aquarium, 
under  the  manag:efr.ent.  superintendence  and  operation 
of  the  California  Academy  of  Sciences  of  San  Fran- 
cisco —  •" 

Thereafter,  Section  52  of  the  Charter  of  the  City  and  County 
of  San  Francisco  was  adopted,  (i-Iarch  26,  1931,  in  effect  January  d, 
1932),  and  as  amended  to  date,  states  among  other  things: 

"The  management,  superintendence,  and  operation  of 
all  buildings  and  other  improvements  heretofore  or 
hereafter  erected  by  or  under  the  authority  of  the 
California  Academy  of  Sciences,  a  non  profit  cor- 
poration, — -  on  any  property  owned  or  controlled 
by  the  park  commission  of  the  City  and  County  of 
San  Francisco,  shall  be  in  charge  and  under  the 
direction  of  said  California  Academy  of  Sciences* 
The  buildings  and  improvements  hereby  referred  to 
include  —  the  Steinhart  Aquarium.  -•-  All  build- 
iii«  and  improvements  heretofore  or  hereafter  erec- 
ted bv  or  under  authority  of  said  California  Academy 
of  Sciences  in  or  on  property  owned  or  controlled  bv 


Francisco*  — ' 

It  can  be  concluded  from  the  above,  that  the  bequest  of  Mr* 
Steinhart  was  duly  distributed  to  the  California  Academy  of  Sciences 
of  San  Francisco  in  trust;  that  the  terms,  conditions  and  provisions 
of  the  trust  were  carried  out  and  effected  by  the  Academy  in  having 
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the  buildings  erected  in  Golden  Gate  Park;  that  the  City  and  County 
of  San  Francisco  duly  accepted  said  gift  by  ordinance  later  approved 
by  the  State  Legislatiire* 

The  City  and  County  of  San  Francisco  could  also  claim  title  to 
the  subject  buildings,  by  reason  of  the  provisions  of  Section  1013 
of  the  Civil  Code  of  California  which  section  reads  as  follows: 

"When  a  person  affixes  his  property  to  the  land 
of  another,  without  an  agreement  permitting  him 
to  remove  it,  the  thing  affixed  —  belongs  to 
the  owner  of  the  land,  unless  he  chooses  to  re- 
quire the  former  to  remove  it." 

And.  of  course,  the  only  qualification  or  condition  attached 
to  the  gift  of  the  buildings,  after  their  completion,  was  the  right 
in  the  California  Academy  of  Sciences  of  San  Francisco  to  manage, 
superintend  and  operate  the  buildings* 

No  reservation  of  title  to  the  buildings  was  made  for  the 
benefit  of  the  Academy  in  the  Will,  or  Trust  or  gift  or  decree  of 
distribution  and  the  City  and  County  accepted  the  gift  subject  only 
to  the  right  of  the  Academy  to  manage,  superintend  and  operate  the 
buildings* 

Tou  are  therefore  advised  that  the  Board  of  Supervisors  may 
properly  appropriate  funds  to  be  used  for  the  improvement  or  main- 
tenance of  Aquarium  buildings,  inasmuch  as  title  to  the  buildings 
is  vested  In  the  City  and  County  of  San  Francisco* 

Respectfully  submitted, 

DION  R.  HOIW, 
City  Attorney. 


JIB 

To:  Board  of  Supervisors* 
Attn:  John  R.  McGrath, 

Clerk  of  the  Board* 

ce:  Office  of  the  Mayor* 


^3 


July  11,  1%9 

SUBJICT:      ART  COMMISSION  —  JURISDICTION  RE3PECTING  POL£S 
ON   CITY  PROPERn. 

GentlMncn: 

I  aa  in  receipt  of  your  request  for  an  opinion  as 


follows: 


"The  Art  Commission  respectfully  requests 
your  written  opinion  aa  to  the  exact  jviris- 
diction  this  commission  has  over  poles 
placed  or  erected  upon  property  belonging  to 
the  City  and  County  of  San  Francisco," 


OPINION 


Section  46  of  the  San  Francisco  Charter  defines  the 
powers  and  duties  of  the  Art  Commission,  so  far  as  here 
material,  as  follows: 

"Section  46.   No  work  of  art  shall  be  con- 
tracted for  or  placed  or  erected  on  property 
of  the  city  and  county  or  become  the  property 
of  the  city  and  county  by  purchase,  gift  or 
otherwise,  except  for  any  museum  or  art 
gallery,  unless  such  work  of  art,  or  a  design 
or  model  of  the  same  as  required  by  the 
coaunission,  toj^ether  with  the  proposed  location 
of  such  work  of  art,  shall  first  have  been  sub- 
mitted to  and  approved  by  the  commission.   The 
term  'work  of  art*  as  used  in  this  charter  shall 
comprime  paintings,  mural  decorations,  stained 
glass,  statues,  bas  reliefs  or  other  sculptures; 
monuments,  fountains,  arches  or  other  structures 
of  a  permanent  or  temporary  character  inT  ended 
for  omsment  or  commemoration.  No  exieting  work 
of  art  in  tlie  possession  of  the  city  and  county 
shall  be  removed,  relocated  or  altered  in  any 
way  without  the  approval  of  the  (»mmission.  except 
as  otherwise  provided  herein.  The  c<»miission 
shall  have  similar  powers  with  respect  to  the 
design  of  buildings,  bridges,  viaducts,  elevated 
ways,  apprt)ache8,  gates,  fences,  lamps  or  other 
structures  erected  or  to  be  erected  upon  land 
belonging  to  the  city  and  county,  and  concerning 
arches,  bridges,  structures  and  approaches  which 
are  the  property  of  any  corporation  or  private 
individual  and  which  shall  extend  over  or  upon 
any  street,  ? venue,  highway,  p&ric  or  public 
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place  belonging  to  the  city  and  county.  Said 
commission  shall  so  act  and  its  approval  shall 
be  required  for  every  such  structure  which  shall 
hez*eafter  be  erected  or  contracted  for,  and  may 
advise  in  re'^pect  to  lines,  grades  and  platting 
of  public  ways  and  gix>unds.'' 

It  is  ny  understanding  that  your  request  for  an  opinion 
is  in  connection  with  the  right  of  the  Art  Commission  to  pass 
upon  the  design  of  poles  to  be  located  generally  upon  the  sidewalks 
of  Jan  Krancisco  raher  than  in  connection  with  the  right  to  pass 
upon  the  design  of  poles  to  be  located  on  any  definite  or  specific 
land  belonging  to  the  City  and  County  of  ban   Francisco. 

It  should  be  stated  at  the  very  outset  that  not  all 
sidewalks  are  owned  by  the  City  and  County  of  San  Francisco,  It 
is  true  that  in  many  instances  the  sidewalk  area  is  owned  by  the 
city;  but  it  is  likewise  true  that  in  many  other  instances  the 
sidewalk  area  is  owned  by  the  adjoining  property  owner  subject 
to  an  easement* 

With  this  situation  in  mind,  and  after  carefully  re- 
viewing Section  46  of  the  Charter  (wherein  poles  are  in  no  way 
mentioned)  I  see  no  basis  fbr  holding  that  the  Art  Commission 
has  any  right  of  review  over  tl:te  design  of  poles  that  are  to  be 
placed  generally  upon  the  sidewalks  of  San  Francisco* 

This  opinion  does  not  attempt  to  pass  upon  the  question 
of  the  right  of  the  Art  Cominission  to  pass  upon  the  design  of 
poles  to  be  located  on  a  specific  parcel  or  ^ecif ic  parcels  of 
land  belonging  to  the  City  and  County  of  San  Francisco. 

Respeetfully  sulnaitted, 


DION  R.  HOLM, 
City  Attorney 


To:  Art  Commission 
QEB 


^i~ 


July  12,   1949 


SUBJKCT:      IS  SECIiSTAKI  OF  FIRE  CaiMISSION,   APPOINTED  IN  1912,   A 
i^IBEK  OF  THS  RETIR£r4£NT  ;)YSTSM  UND&H  :a£iCTlON  l65«2  OR 
169  OF  THS  CHAHT&R? 

G«ntleaen: 

Tou  have  x*equ«sted  an  opinion  as  to  whether,  ^br.  Frank  Ken- 
nedy, who  has  been  Secretary  of  the  Fire  Commission  since  April  1, 
1912.  is  a  member  of  the  Retirement  System  under  Section  165«2  or 
Section  169  of  the  Charter, 

Tou  state  that  you  have  caz*ried  Mr.  Kennedy  as  a  member  of  the 
retirement  system  under  Section  I65  since  the  establishment  of  the 
•ystea  on  April  1,  1922  until  the  effective  date  of  Section  l65,2  on 
July  1,  1947,  since  which  time  you  have  carried  Mr.  Kennedy  under  the 
latter  Section. 

Section  165*2  relates  to  the  retirement  of  miscellaneous  of- 
ficers and  employees.  Miscellaneous  officers  and  employees  who  were 
members  of  the  retireaent  system  under  Section  I65  on  July  1,  1947) 
became  members  of  the  system  under  Section  165.2,  unless  they  exer- 
cised an  option  to  remain  a  member  under  Section  165 •  Kr.  Kennedy 
did  not  exercise  such  an  option.  He  would  therefore  become  a  member 
under  Section  165«2  j^  on  July  1,  1947,  he  was  a  member  under  Section 
165.  It  is  therefore  necessary  to  consider  the  terms  of  Section  I65 
of  the  Charter.  Section  I65  by  its  terms  includes  under  its  pro- 
visions offieern  and  employees  of  the  city  and  county,  "except  mem- 
bers of  the  police  and  fire  departments". 

Section  165  provides  that  members  shall  be  subject,  not  only  to 
its  provisions,  but  also  to  the  provisions  of  Sections  158  to  I64  of 
the  Charter.  This,  of  course,  includes  Section  l62.  Section  162  de- 
fines members  of  the  police  and  fire  departments.  The  definition  is 
stated  to  be  fgy  lihe  gUTMBg?  gf  t^h?  rgt^Jrgn^SBt  BYgtgfflt   It  is  as 
follows: 

"For  the  purposes  of  the  retirement  system,  any 
officer  or  employee  of  the  police  or  the  fire 
departments  whose  waployment  therein  began  prior 
to  January  1,  1900,  or  whose  employment  therein 
began  on  or  shall  begin  after  thrt  date  and  was 
or  shall  be  subject  to  a  charter  maximum  age  at 
the  time  of  employment  of  not  over  thirty-five 
years,  shall  be  considered  to  be  a  member  of  the 
police  department  or  the  fire  department,  res- 
pectively.  .  •  •  ." 


B«for«  discussing  this  prt>vision,  it  should  ba  noted  that  Sec* 
tion  169  of  the  Charter  is  affected  also  by  the  definition  contained 
in  Section  162. 

Section  I69  begins  as  follows: 

"ftrggnf  .who  ftrc  mwafrftrg  of  thft  fire  dgpartow^ 

on  the  Sth  dav  of  JanuarVf  1932 ^  shall  become 
■embers  of  the  retirement  system  on  that  date, 
subject  only  to  the  following  provisions,  l)ft 
addition  to  the  provisiona  contained  in  sac* 
tions  158  to  163," 

For  the  purposes  of  Sections  I65,  l65«2  and  I69  membership  in 
the  fiz^e  department  is  to  be  determined,  therefore,  by  the  definition 
contained  in  Section  I62  of  the  Charter,  According  to  that  definition, 
(1)  a  member  must  be  an  officer  or  employee  of  the  fire  department; 
and  either  (2)  his  employment  must  have  begun  prior  to  January  1, 
1900 ;  or  (3)  it  must  have  been  "subject  to  a  charter  maximum  age  at 
the  time  of  employment  of  not  over  thirty»five  years"* 

As  to  the  first  requirement  that  a  member  must  be  an  officer 
or  employee  of  the  fire  department,  the  case  of  McCARTHI  v*  BOARD  OF 
FIRE  COMMISSIONEKS,  37  Cal,  App.  495,  is  directly  in  point,  McCarthy 
petitioned  the  couz*t  for  a  writ  of  mandate  to  compel  the  board  of 
fire  coonlssi oners  to  reinstate  him  as  its  secretary.  On  February  3» 
1910  he  was  such  secretary  and  on  that  date  the  board  passed  a  reso- 
lution removing  him*  An  intervening  appointment  was  made  by  the  board 
and  then  followed  Mr.  Kennedy *8  appointment  on  April  1,  1912.  The 
findings  of  the  trial  Judge,  Honorable  Qeorge  A.  Sturtevant,  were 
(Par.  VII}  that  "Frank  Kennedy  has  peirformed  the  same  duties  that 
plaintiff  performed  as  such  secretary  on  and  prior  to  the  3rd  day  of 
February,  1910".  and  also  (Par.  XVIl)  that  the  secretary  does  not  per* 
form  any  duty  "independent  of  any  direction  or  order  of  said  board  of 
fire  commissioners;  but  that  all  of  his  duties  are  prescribed  by  said 
board  of  fire  comissioners,  and  have  been  so  prescribed  at  all  tiaes 
since  the  8th  day  of  January,  A.O.  1900". 

The  trial  court  refused  to  reaove  Mr.  Kennedy  as  secretary  and 
refused  to  reinstate  the  plaintiff  as  secretary.  Its  Judgment  was 
affirmed  on  appeal. 

The  question  involved  was  whether  the  position  was  subject  to 
civil  service,  within  the  provisions  of  Article  XIII,  Section  11  of 
the  Charter  of  1900,  which  provided  that  the  civil  service  provisions 
of  that  Article  should  apply  to  various  named  offices  and  departments 
of  the  city  and  county  including  "the  Fire  Department".  The  court  con- 
cluded that,  for  that  purpose,  the  Board  of  Fire  Commissioners  and  the 
secretary  of  the  Board  were  not  members  of  the  fire  department. 

The  opinion  states  as  follows: 
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«**»  What  officers  shoiild  be  Includttd  within  the 
SManing  of  tho  term  *fire  department*  wae  not  specified 
in  that  section,  and  we  are  left  to  a  cz*itieal  examina- 
tion of  the  language  of  the  charter  to  ascertain  what  is 
meant  thereby,  and  specifically  whether  the  secretary  of 
the  board  of  fire  coivaissioners  is  to  be  considered  as  in- 
cluded within  the  tern,  and  so  whether  the  secretary  was  a 
■enber  of  the  fire  department  within  the  aeaning  of  the 
ciTil  service  prorisions  of  the  charter. 

"Perhaps  this  question  can  be  best  understood  by  a 
comparison  between  the  pi'ovisions  of  the  charter  in  rela- 
tion to  the  police  department  and  the  fire  department. 
While  the  police  department  is  specified  to  consist  of  a 
board  of  police  commissioners,  a  chief  of  police,  a  police 
force,  and  such  other  clerks  and  employees  as  shall  be 
necessazy  to  carry  into  effect  the  provisions  of  the  article 
providing  for  the  policing  of  the  city  (Charter,  sec*  1,  oh* 
1,  art*  VIII),  the  fire  department  is  not  specified  to  con- 
sist of  all  corresponding  persons  engaged  in  the  protection 
of  the  city  from  fire,  but  rather  to  be  under  the  management 
of  the  board  of  fire  CQamiaaionera  (sec*  1,  ch.  1,  art.  II). 

"When  different  language  is  used  in  the  same  connection 
in  different  parts  of  a  statute  it  is  presumed  the  legislature 
intended  a  different  meaning  and  effect.   (Black  on  Interpreta- 
tion of  Laws,  2d  ed*,  p.  145* )  As  it  is  clear  that  under  the 
language  above  quoted  in  relation  to  the  police  department  the 
secretary  of  the  department  would  be  a  member  of  the  police  de- 
partment, so  if  we  apply  this  cardinal  rule  of  statutory  con- 
struction to  the  different  language  employed  by  the  charter 
fjraaers  in  dealing  with  the  two  departments,  it  must  be  held  that 
irtiile  the  oomaissioners,  for  instance,  of  the  police  department 
are  mwabers  of  that  department,  the  board  of  fire  commissioners 
are  not  members  of  the  fire  department*  The  legislature  must  be 
presumed  to  know  the  moaning  of  language;  and  when  one  set  of 
words  is  used  in  one  section  and  another  in  another  section, 
the  presumption  is  that  the  legislature  Intended  to  convey  a 
different  meaning  if  the  two  sets  of  words  ordinarily  have  dif- 
ferent meanings*   (LfiUMAH,  DUKil  &  CO*  v.  BOBINSON,  59  Ma*  219.) 
And  it  has  similarly  been  held  that  a  change  of  legislative  pur- 
pose is  to  be  presumed  fz*om  a  aiaterial  change  in  the  wording  of  a 
statute*   (UASELI  v*  EN3LEY.  4U  Ind.  App.  59^,  /62   N*E*  d09^; 
RICH  V*  KBTSER,  54  Pa.  St*  86,  d9;  THGlAiJ  v.  JOPLIN,  14  Cal*  App, 
662,  Al2  Pac*  729./*)  This  rule  is  applicable  likewise  to 
■atexTal  changes  between  the  language  used  in  different  sections 
•f  the  same  statute* 

"It  would  seem  plain  from  this  that  the  words  'fire  depart- 
ment \  as  employed  in  the  civil  service  section  of  the  charter. — 
are  not  Intended  to  embrace  the  board  of  fire  conmlssioners  nor 
the  secretary  thereof* 
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"Agaln,  the  officers  and  merabere  of  the  fire  de* 
partment  are  enumerated  in  section  1,  chapter  d,  articl* 
IX,  of  the  charter  for  the  purpose  of  fixing  salaries; 
and  the  secretary  is  not  enumerated  among  them* 

"It  is  further  provided  by  section  2  of  chapter  3 
of  article  IX  that  the  chief  engineer  may  suspend  any  sub* 
ordinate  officer,  aenber,  or  employee  of  the  department* 
It  is  plain  that  this  does  not  refer  to  the  secretary*  And 
in  section  2  of  chapter  6   of  the  same  article  is  a  proTls- 
ion  for  racations  of  officers  and  members  of  the  fire  de- 
partment, in  which  it  is  proYided  that  during  each  year  of 
his  service  a  vacation  of  not  less  than  fifteen  days  dura* 
tion,  and  also  leaves  of  absence  of  not  less  than  twenty 
four  hours  duration  not  less  times  than  once  in  each  week, 
shall  be  due  each  officer  and  member  of  the  fire  departnent 
without  loss  of  pay*  Certainly  it  will  not  be  contended 
that  the  words  'officers  and  members  of  the  firs  department*, 
as  used  in  the  last  section  refez*red  to,  were  intended  to  in- 
clude the  secretary* 

"It  is  a  familiar  principle  of  the  construction  of 
statutes  that  a  word  or  phrase  repeatedly  used  in  the  sta- 
tute will  be  piresumed  to  bear  the  sane  meaning  throughout 
the  statute  unless  there  is  something  to  show  that  another 
meaning  is  intended.   (MoCLAIN  v*  HUTTON,  131  Cal*  143,  Z6l 
Pac*  273,  63  Pac*  1^2,  " 

Cal*  472,   - 

356.  361,  ^^y ^gu,,     ......  -.«  „^w„*»6 

a  different  meaning  was  intended  by  the  use  of  the  words  *the 
fire  department*  or  *offioer8  and  members  of  the  fire  depart- 
ment* in  the  section  referring  to  salaries  and  vacations,  than 
the  meaning  intended  to  be  affixed  to  this  language  in  section 
11  of  article  XIII  providing  for  the  civil  service* 


is  intended.   (MoCLAIN  v*  HUTTON,  131  Cal*  143,  261 
I,  63  Pac*  ld2,  622/;  ROBBINS  v*  OMNIBUS  RAILROAD,  32 
!,  474;  HANSOIvE^Rm^EY  CO*  v*  W0CDHAi4S,  29  Cal*  App* 
.,  /l5o  Pac*  6^*)  There  is  nothing  here  to  show  that 


"The  proposition  that  the  secretc^ry  is  not  a  member  of 
the  fire  department  is  fiurther  supported  by  the  decision  of 
the  supreme  court  in  the  case  of  MAXWELL  v*  FIRE  COMMISSIONERS, 
139  Cal*  229,  /72  Pac*  996/,  in  which  the  former  clerk  of  the 
board  sought  to  be  retained  as  secretary  of  the  new  board  of 
fire  comnissioners  as  organized  under  the  present  charter*  The 
couirt  there  said:   'The  position  of  clerk  as  prescribed  in  the 
law  of  137^  ia  not  in  terms  at  least  contained  in  the  new 
charter*  By  the  old  law,  as  shown,  the  clerk  was  required  to 
be  one  of  the  members  and  employees  of  said  fire  department* 
No  such  qualification  is  required  by  the  new  charter  in  regard 
to  the  secretary*  It  simply  declares  that  the  board  may  appoint 
a  secretary  who  shall  perform  such  duties  as  the  board  may  pre- 
scribe.  It  cannot  be  said,  therefore,  that  the  secretary  of  the 
board  under  the  new  charter  is  the  same  office  or  place  as  the 
clerk  mentioned  under  the  old  law*  *  ***^ 
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Th«  opinion,  it  should  be  noted,  refers  also  to  the  case  of 
MAXWELL  T,  FIHE  cau4ISJI0N£RS,  139  Cal.  229,  as  further  supporting 
the  proposition  "that  the  secretary  is  not  a  member  of  the  fire  de- 
partment"* 

The  reasoning  quoted  in  the  MoCAHTHY  ease,  supra,  seems  to 
apply  with  equal  force  to  the  present  question*  The  sections  of  the 
former  chatter  which  the  couz*t  has  used  to  reach  its  conclusion  that 
the  secretaz*y  is  not  a  member  of  the  fire  department  must  necessarily 
be  used  to  determine  that  same  question  in  the  present  instance*  The 
language  construed  by  the  court  defining  the  police  department  as 
consisting  of  a  police  commission,  etc.,  has  been  carried  in  that  form 
into  Section  35  of  the  present  chaz*ter,  and  the  language  construed  by 
the  court  placing  the  fire  department  vmder  the  management  of  a  fire 
ooomission  has  been  carried  in  that  fox^  into  Section  36  of  the  pre- 
sent oharter* 

Since  the  secretary  of  the  fire  commission  of  San  Francisco  has 
been  held  not  to  be  m  mwnber  of  its  fire  department,  it  is  impossible 
in  the  face  of  this  ease  to  advise  you  that  Mr*  Kennedy  is  a  member  of 
that  department  and  of  the  retirement  system  under  Section  I69  relat- 
ing to  members  of  that  depaz*tment*  The  decision  involves  the  question 
of  the  legality  of  repayment  of  several  thousand  dollars  of  contribu- 
tions made  by  fir*  Kennedy  to  the  retirement  system  as  a  member  of  the 
■iscellaneous  officers  and  employees  group  and  is  important  firom  that 
standpoint*  In  view  of  the  reasoning  of  the  Appellate  Court  regarding 
the  nature  of  the  position  of  secretary  at  the  very  time  i^*  Kennedy 
was  first  occupying  the  position,  the  decision  must  be  regarded  as 
controlling  any  advice  which  we  might  desire  to  give  you*  It  must 
therefore  be  concluded  that  l^»   Kennedy  is  a  aeaber  of  the  retirement 
system  under  Section  165*2* 

This  conclusion  makes  unnecessary  a  discussion  of  the  fact  that 
Mr*  Kennedy  was  not  subject  to  "a  charter  maximum  age"  of  thirty-five 
years  at  the  time  of  his  employment* 

Mor  is  it  necessary  to  refer  to  Ordinance  No*  9134|  effective 
January  d,  1932,  relating  to  the  retirement  system,  containing  the 
same  language  as  Section  162  of  the  present  charter,  which  language 
is  now  set  forth  in  Section  2CX),  sub-division  (m)  of  Paz<t  I  of  the 
Nonicipal  Code* 

The  two  opinions  of  this  office,  \mder  date  of  February  1,  1917 
and  April  26,  1935,  which  are  cited  to  us  do  not  bear  on  the  question 
which  is  decisive  here*  By  Chapter  IV  of  Article  IX  marine  firemen 
were  specifically  named  as  mmibers  of  fix*eboat  companies  and  hence  of 
the  fire  department*  Marine  stokers  also  "entered  the  service  of  the 
fire  department"  and  were  under  the  Chief  Engineer,  as  its  chief  ex- 
ecutive officer,  whereas  the  secretary  of  the  board  of  fire  conasissioner 
was  at  no  time  under  the  Jurisdiction  of  the  Chief  Engineer. 

It  is  true  that  xmder  the  statute  of  March  26,  187^,  reorganiz- 
ing the  San  Francisco  Fire  Department,  the  clerk  was  a  member  of  the 
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«i«nartiMint  and  was  under  the  chief  engineer  as  it  a  chief  executive 
offi^?!  tS  wee  Sf  MAXWELL  v.  FIRE^Ca>lMI3iJI0NERS,  139  Cal.  229, 
^ints  out,  hcmerer,  that  thi.  position  is  not  the  «?««  J«^^f  ^5^ 
Secretary  It   the  bolrd  of  fire  commissioners  under  the  Charter  of 
1900  and  that  the  secretary,  unlike  the  clerk,  may  Je^JPf^f  jj.*^ 
the  discretion  of  the  board  and  shall  perfona  such  d«t.i«J/«  *;^«  . 
board  shall  prescribe.  The  secretary  is  an  attache  of  the  coninis- 
^oi  aSd  is  L'its  service  and  is  not  under  the  chief  engineer  nor 
in  the  service  of  the  fire  department.   (See  IfeCARTHI  v.  fHib  oum- 
I^S^ION,  supra.) 

The  case  of  HURLEY  v.  SYKES,  69  Cal.  App.  310,  J^jlajes  to  the 

status  of  a  blacksmith's  helper  i^.S^*  ««>^PO?:^J^?"  XfLclr     579  iS 
department.  The  case  states  that  AHSARN  v.  DAVIS,  1^4  Cal.  579,  i« 
controlling.  The  latter  case  relates  to  two  harness  makers  of  the 
fire  department,  admittedly  in  the  employ  of  the  department.  No 
question  was  prisented  such  as  that  decided  in  the  case  of  McCAitTHY 
V.  FIRE  Ca^'OSSIONEaS,  supra,  in  relation  to  i4r.   Kennedy's  position 
I;  .icretary  of  the  fire  comiission.  I  feel  bound  by  this  decision 
and.  despite  Mr.  Kennedy's  long  and  able  service  to  the  City  and 
CouSty;  in  the  absence  of  some  other  decision  of  the  court,  I  must 
regard  it  as  conclusive  here. 

lou  are  therefore  advised  that  it  is  my  opinion.^!}*^^^^:  J^«nn«dy 
is  a  meaber  of  the  retirement  system  under  Section  IbJ.Z  ol  the 
Charter. 

Respectfully  submitted, 

DIOM  R.  HOLM, 
City  Attorney. 

To:   Retianent  Board 

cc  To:  Fire  Coawission 


^6 


July  20,  1949 

SUBJECT:   AI-ERICAN  THEATRB  REQUIRED  TO  MAVI  SMOKE  VENT  OPENINGS 
OVER  STAGE. 

Gentleman: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  follows: 

''Shall  the  owners,  operators,  lessees,  management,  etc.,  of 
th«  American  Theatre,  1226  Fillmore  Street  be  instructed  to 
install  smoke  vent  openings  in  the  roof  of  that  portion  of 
the  building  over  the  stage,  as  provided  for  in  (A)  Section 
nod.  Article  11,  of  the  Building  Code. 

"This  building  was  erected  many  years  ago,  as  a  legitimate 
theatre,  and  was  constructed  with  all  requirements  of  the 
Building  Code,  and  having  a  seating  capacity  of  1280.   Some 
years  later  it  was  converted  to  the  exclusive  exhibiting  of 
motion  pictures,  the  stage  being  used  for  the  motion  picture 
screen  and  sound  producing  apparatus.  The  metal  ducts  in- 
stalled for  the  smoke  vent  openings,  having  deteriorated, 
were  removed,  never  replaced,  and  the  openings  sealed.  Chief 
Walsh  and  I  have  discussed  the  matter  at  length,  and  we  are 
In  agreement  tiiat  your  opinion  is  necessary  for  our  guidance." 

OPINION 

Section  1103,  Article  11,  of  the  Building  Code,  so  far  as  it  is 
applicable  to  your  request,  reads  as  follows: 

"(a)   Stage  ventilators.  Smoke  vent  openings  shall  be  provided 
in  the  roof  of  that  portion  of  the  building  over  the  stage,  with 
a  total  net  area  of  one-tenth  of  the  stage  area  included  between 
the  three  outer  walls  of  the  building  and  the  proscenium  wall." 

In  order  to  properly  apply  the  provisions  of  Section  llOd,  Article 
11,  of  the  Building  Code  to  the  situation  presented  In  your  request, 
it  is  neeessazy  to  review  the  definitions  found  in  Section  1101  of 
said  Code.   In  this  Section,  the  following  definitions  are  given: 

*'(a)   Theatre  building  defined.  A  theatre  building  is  a  build- 
ing designed  with  a  working  stage  intended  to  be  used  for  the 
specific  purposes  of  presenting  theatrical  or  operatic  perform- 
ances or  for  displaying  motion,  audible  or  television  pictures 
before  an  assemblage  of  persons,  whether  such  assemblage  be  of 
a  public,  restricted  or  private  nature. 

"(b)  Motion  picture  theatre  defined.  A  motion  picture  theatre 
is  a  building  without  a  working  stage,  designed  for  the  specific 
purpose  of  displaying  motion,  audible  or  television  pictures 
before  an  assemblage  of  persons,  whether  such  assemblage  be  of 
a  public,  restricted  or  private  nature •** 
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Th«  article  makes  no  distinction  between  the  theatre  building 
and  the  notion  Dicture  theatre  building  defined  in  Section  1101, 
except  in  Section  1109,  and  then  only  in  relation  to  the  question 
of  reconstruction  and  alteration. 

The  test  under  the  Code  as  to  whether  a  buildin*';  is  deemed  a 
theatre  building  or  a  motion  picture  theatre  building  is  based  en- 
tirely upon  the  question  as  to  whether  or  not  it  is  equipped  with  a 
working  stage.  The  American  Theatre  referred  to  in  your  re:,uest 
according  to  the  facts  set  forth  therein  is  equipped  with  a  working 
stage.  The  Code  does  not  state  that  it  is  necessary  that  the  stage 
be  used  as  a  working  stage  in  order  to  require  conjpliance. 

Although  it  may  appear  harsh  to  require  the  American  Theatre 
to  conform  to  the  provisions  of  Section  llOS,  nevertheless,  1  must 
advise  you  that,  as  these  provisions  are  presently  written,  the 
owner  of  this  theatre  must  install  the  required  smoke  vent  openings 
in  the  roof  of  that  portion  of  the  building  over  the  stage. 

Respectfully  submitted, 

DION  R.  UOU! 
CITY  ATTOiUiEY 


To:  San  Francisco  Fire  Department 
BJW/f 


July  21,   1949 
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SUBJECT:      RIGHT  OF  CITY  TO  I/>(PO^  F£fi  ON  REFUSE  COLLECTORS  FOR  REOU. 
LATION  AND  INSPECTION;   KIQhT  OF  CITI  TO  IMPOSE  A  LICENSE 
TAX  FOR  REVENUE  PURPOSES  ON  REFUSE  COLLECTORS;   RIGHT  OF 
GITT  TO  IMPOSE  TAX  ON  OrEi^.ATXNG  AND  DRIVING  OF  SCAVENGER 
TSHICLES, 

0«ntlemen: 

This  offlc«  13  in  receipt  of  your  request  for  an  opinion  which 
reads  as  folluvra: 

"TIi«  Finance,  Rerenua  and  Taxation  Comraittee  of  the  Board 
of  Supervisors  hao  directed  lae  to  request  a  written  opinion  of 
the  City  Attorney  on  the  Toll owing  subjects  pertaining  to  licen* 
sed  refuse  collectors  operating  under  the  pixrisions  of  the  Ini- 
tiatiye  Ordinance  adopted  by  the  voters  at  an  election  Novenber 
d,  1932,  and  amended  at  an  election  Noreaber  5»  1946: 

''I,  Has  the  City  and  County  the  authority  under  the  pro- 
Tisions  of  its  Charter  to  impose  a   fde  on  the  subject  refuse 
collectors  for  regulation  and  inspection  required  by  said  Ini- 
tiative Ordinance  and  the  Municipal  Health  Code? 

"2,  Has  the  City  and  County  the  authority  iinder  the  pro- 
visions of  its  Charter  to  impose  a  fee  on  the  subject  refuse  col- 
lectors  for  regulation  required  under  Section  16  of  said  Initia* 
tive  Oz*dinance,  which  section  requires  that  the  Controller  each 
year  shall  'survey  and  examine  into  the  rates  to  the  producer 
for  the  collection  and  disposition  of  refuse,  with  a  view  to  a 
reduction  in  such  rates  •  •  •  *? 

'*3»  Has  the  City  and  Coiinty  the  authority  under  the  pro- 
visions of  its  Charter  to  impose  a  fee  on  the  subject  refuse 
collectors  for  regulation  and  inspection  required  by  the  Muni- 
cipal Health  Code? 

*4«  Has  the  City  and  Coiuity  the  authority  to  iapoae  m 
license  tax  for  revenue  purposes  on  the  subject  refuse  collec- 
tors? 

"5*  Has  the  City  and  County  the  authority  to  impose  a 
license  tax  for  revenue  purposes  on  the  operating  or  driving 
of  scavenger  vehicles  on  the  public  streets?" 


Since  the  amendment  of  the  Constitution  of  the  State  of  California 
in  1914  (Article  XI,  Section  6),  the  City  and  County  of  San  Francisco 
has  taken  full  advantage  of  the  benefits  of  such  amendment  and  Section 
2  of  the  Charter  contains  the  following  provisions: 


2. 


"The  city  and  county  may  mak«  and  enforce  all  laws, 
ordinances  uid  regulations  necessary,  convenient  or 
incidental  to  the  exercise  of  all  rights  and  powers 
in  respect  to  its  affairs,  officers  and  employees 
and  shall  have  all  rights  and  powers  appropriate  to  a 
county,  a  city,  and  a  city  and  county,  subject  only 
to  the  restrictions  and  limitations  provided  in  this 
charter  ,  •  .  •" 

Section  24  of  the  Charter,  treating  of  ''permits  and  inspections" 
is  the  section  which  states  the  limitations  and  restrictions  upon  the 
power  to  issue  licenses.  The  pertinent  portions  of  said  section  are 
as  follows: 

*The  board  of  supervisors  shall  regulate,  by  ordinance, 
the  issuance  and  revocation  of  licenses  and  permits 
for  the  use  of,  obstruction  of  or  encroachment  on  public 
streets  and  places,  exclusive  of  the  granting  of  fran- 
ehises  goveined  Ly  other  provisions  of  this  charter; 
and  for  the  operation  of  businesses  or  privileges  which 
affect  the  health,  fire-prevention,  firia-fighting,  crime, 
policing,  welfare  or  aoning  conditions  of  or  in  the  city 
and  county,  and  for  such  other  matters  as  the  boa2*d  of 
supervisors  may  deem  advisable*" 

41   *   9f   «   *   « 

"Mo  license  tax  sl^t&ll  be  ii^posed  on  any  seller  or  manu- 
fLOturer  of  goods,  wares  or  merchandise  operating  at  a 
fixed  plac6  of  business  in  the  city  and  coxmty,  except 
such  as  require  permits  or  licenses  in  accordance  with 
or  \mder  authority  of  any  local  health,  sanitary  or 
other  ordinance  \mder  the  police  power*" 

The  only  restriction  or  limitation  appearing  in  said  Section  24 
is  th&t  the  Beard  of  Supervisors  shall  not  impose  a  license  tax  on 
any  seller  or  manufacturer  of  goods,  waz>es  or  merchandise  operating 
at  a  fixed  place  of  business  in  the  City  and  County,  except  such  as 
require  permits  or  licenses  in  accordance  with  any  health,  sanitary 
or  other  ordinance  under  the  police  power* 

It  is  now  established  by  a  line  of  Supreme  Court  decisions  that  a 
city  which  has  availed  itself  of  the  provisions  of  the  Constitution, 
as  amended  in  1914 «  has  full  control  of  its  municipal  affairs  unaf- 
fected by  general  laws  on  the  same  subject  matters  and  that  it  has 
such  control  whether  or  not  its  charter  specifically  provides  for  the 
particular  powers  sought  to  be  exercised,  so  long  as  the  power  is  exer< 
eised  within  the  limitations  or  restrictions  placed  in  the  charter* 

ZK  RS  BRUCS,  54  Cal*  App*  2d0; 

JfoXAT  JSWKLERS,   INC*  v*  BOVRON,  19  Cal*    (2)   595; 

WEST  COAST  ADVERTISING  C0I4PAWI  v*   SAN  FRANCISCO, 
U  Cal*    (2)   516« 


3. 

lUfustt  collectors  do  not  come  within  the  one  limitation  with  res- 
pect to  the  Ifiposition  of  taxes  referred  to  above,  and  therefore  the 
Board  of  Supenrisors  has  power  to  impose  license  taxes  either  for  regu- 
lation or  for  revenue  or  for  both  upon  refuse  collectors* 

The  collection  of  refuse,  as  the  same  is  defined  in  the  Initiative 
Ordinance,  is  a  municipal  affair,  as  is  likewise  the  transporting  of 
the  collected  refuse  through  the  city  streets,  and  it  is  the  operation 
of  a  business  or  the  exercise  of  a  privilege  which  affects  the  public 
health.  Therefore,  under  Section  2k   of  the  Charter,  there  appears  no 
doubt  that  the  Board  of  Supervisors  may  by  ordinance  provide  for  regu- 
lation and  inspection  in  connection  with  matters  having  to  do  with  the 
collection  of  refuse  and  its  transportation  through  the  streets*  Sec* 
tion  24  of  the  Charter  also  provides  as  follows: 

"Such  ordinance  shall  fix  the  fees  or  licenses  to  be 
charged,  which  shall  not  be  less  thioi  the  cost  to  the 
city  and  county  of  regulation  end   inspection;  provided, 
that  insofar  as  the  regulation  and  inspection  of  food 
stuffs  or  articles  of  food  for  human  consuiripticn,  the 
f«e8  or  licenses  to  be  charged  for  such  regulation  end 
inspection  shall  be  as  detempined  by  the  Board  of  Super- 
Tisors,  but  the  same  shall  not  exceed  the  cost  of  said 
regulation  and  inspection*'* 

Under  this  provision  in  the  Charter^  the  fees  or  Ucenses  charged 

rtfwgfi  wAAgg^rg  ^wt,  uQt  bf  ;^p8  Umn  thg  gca^  t^g  \h9  QiXy  and  gg\a1«Y., 

of  the  regulation  and  insPf*ction. 

In  view  of  the  foregoing,  the  answers  to  your  queries  are  as 
follows: 

1*  The  City  and  County  has  the  authority  to  impose  a  fee  on  refuse 
collectors  for  the  regulation  and  inspection  required  by  the  Initiative 
Ordinance  and  the  Municipal  Uecilth  Code*  The  only  limitation  of  auth* 
ority  appears  in  Section  C   of  the  Initiative  Ordinance  which  deals  with 
the  issuance  of  a  license  and  badge  to  each  refuse  collector: 

"The  Director  of  Public  He&lth  shall  collect  from  each 
collector  for  the  expense  of  providing  said  badge  and 
the  issuance  of  said  licence  the  sum  of  |^*CX}*" 

This  license  for  refuse  collectors  is  to  be  distinguished  from  a  permit 
to  operate  as  a  refuse  collector  in  the  City  and  County  on  a  certain 
designated  routs* 

2«  The  cost  of  the  annual  audit  of  their  records  and  books  which 
is  required  to  be  niade  by  the  Controller  under  Section  I6  of  the  Initia* 
tive  Ordinance  is  not  a  legal  obligation  of  the  refuse  collectors  and 
may  not  be  imposed  on  them  as  such*'^  However,  it  is  a  cost  of  regulation 
under  the  provisions  of  Section  24  of  the  Charter.  Under  these  provisions, 
the  Board  of  Supervisors  may  impose  a  license  tax  and  the  Board  In  fixing 

♦  See  City  Attorney's  Opinion  Dated  May  11,  1949* 


4. 


th9  MAOunt  of  such  tax  has  th«  duty  to  consider  the  cost  of  all  regu- 
lation and  inspection*   In  other  w>rd6,  as  pointed  out  in  Section  2 4 
of  the  Charter,  the  fee  or  license  to  be  charged  shall  not  be  less 
than  the  cost  to  the  City  and  County  for  regulation  and  inspection, 

3«  This  query  nay  be  answered  in  the  same  manner  as  Mo»  1  abore* 

4«  Under  the  authorities  cited  above,  the  Board  of  Supervisors 
has  power  to  impose  license  taxes  either  for  regulation  or  for  revenue 
or  for  both  upon  refuse  collectors* 

5*  The  City  and  County  has  the  authority  to  impose  a  license  tax 
for  revenue  purposes  on  refuse  collectors*  vehicles  based  on  the  use 
•f,  and  operation  on  the  public  streets  ^nd  places*  Such  a  tax,  how* 
ever,  must  not  be  levied  by  reason  of  the  ownership  of  the  vehicles* 
This  would  amount  to  double  taxation,  since  the  City  and  County  al- 
ready participates  in  the  ad  valorem  property  tax  on  such  vehicles* 
See  FLYKM  v.  SAN  FHANGIoCO,  IS  Cal,  (2)  210;  WEST  COAST  ADVEHTISING 
COMFAMY  T*  SAN  FRANCISCO,  supra. 

In  conclusion  I  wlah  to  state  that,  in  considering  your  request, 
the  provisions  of  Section  4  of  tne  Initiative  Ordinance  have  not  been 
overlooked  Vfherein  is  set  forth  the  method  of  obtaining  a  permit,  the 
issuance  of  v/:iich  is  nade  xoandatory  under  certain  concitions*  This 
Section  prohibits  naking  the  payment  of  a  llcenso  tax  a  condition 
precedent  to  the  issuing  of  a  permit  but  docs  not  limit  the  authority 
of  the  Board  of  Supervisors  contained  in  the  cited  Sections  of  the 
Chax*ter  to  impose  license  taxes  cither  for  regulation  or  for  revenue 
or  for  both* 

It  must  always  be  borne  in  mind  in  conuidering  provisions  of  the 
Charter  that  it  is  "our  constitution**,  that  in  its  construction  the 
Charter  is  comparable  to  the  State  Constitution  and  is  governed  by 
the  same  principles*   (See  ADAI4S  v*  WOU'i',  Bk   CA.  (2)  435*) 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney* 


To:  Board  of  Supervisors 
cc:  Mayor* s  Office 
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August  1,    X949 


SUBJECT!      C  N  OP  PART-TIME   POSITION  AND  EMPLOYKENT   OF  PART-TIME 


i  ijv.   j.::jt 


Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion  as 
follows  I 

"The  Board  of  Supervisors  will  have  before 
It  for  consideration  on  ionday,  August  1,  1949, 
a  proposed  ordinance  amendinc  the  Annual  Salary 
Ordinance  by  deleting  one  position  of  B-210 
Office  Assistant  C 170-200,  and  establishing, 
in  lieu  thereof,  position  of  B-210  Office 
Assistant  (Part-TlHie)  s;79,50,  in  the  office  of 
the  Civil  Service  Commission* 

"It  has  been  called  to  the  attention  of  the 
Finance  Conunittee  that  the  Civil  '>ervlce  Commission 
Intends  to  employ  foi*  this  new  position  a  city 
employee  who  has  been  in  the  employ  of  the 
CoBoalsslon,  -  has  reached  the  retirement  age,  and 
has  resigned* 

"The  Committee  has  directed  me  to  obtain  frran 
you  an  opinion  as  to  whether  such  procedure  and 
employment  is  legal  under  the  circumstances. 
It  will  be  appreciated  if  your  opinion  may  be 
received  in  this  office  prior  to  the  meeting  of 
the  Board  to  be  held  on  August  1,  1949." 

QPINIOW 

New  positions  may  be  created  by  appropriation  ordinance  of 
the  Board  of  Supervisors,  ("ectlon  143,  charter).   In  your  request 
you  indicate  that  there  is  a  proposed  ordinance  before  the  Board 
•Bending  the  annual  salary  ordinance  by  deleting  one  position  of 
B-210  Office  Assistant  $170-200,  and  establishing,  in  lieu  thereof, 
a  position  of  B-210  Office  Assistant  (Part-Time)  $79.50,  in  the  office 
of  the  Civil  Service  Conmission. 

While  in  your  request  you  make  no  reference  to  any  amendment 
to  the  appropriation  ordinance,  we  are  informed  that  an  amendment  to 
the  appropriation  ordinance,  in  connection  with  this  same  position,  is 
also  before  your  Board. 

Part-time  services,  when  the  compensation  including  the  value 
of  any  allowances  in  addition  thereto  is  less  than  $80  per  month,  ere 
exempt  from  the  classified  Civil  Service  provisions  of  the  City  and 
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and  County  of  San  Francisco*  (Section  142,  Charter).   Nor  are  suoh 
part-time  employees  subject  to  the  standardisation  of  compensation 
provisions  of  the  Charter,  but  their  compensation  is  fixed  "...  by 
the  department  head  in  charge  thereof,  with  the  approval  of  the 
Board  or  Commission,  if  any,  in  charge  of  the  department  concerned 
and  subject  to  the  budget  and  appropriation  provisions  of  this 
Charter;   provided  that  part-time  employees  shall  be  recorded  as 
•uoh  by  a  department  head,  only  with  the  approval  of  the  Civil  Service 
CoRiRlssion  and,  when  so  recorded,  shall  be  noted  as  part-time  on 
payrolls,  budget  estimates,  salary  ordinance  and  similar  documents.*." 
(Section  151,  Charter. ) 

Under  the  above  provisions  of  the  Charter  dealing  with 
the  creation  of  positions,  and  in  particular  part-time  services,  it 
is  perfectly  proper  procedure  for  your  Board,  at  this  time,  to  amend 
th«  appropriation  ordinance  and  the  salary  ordinance,  if  it  desires 
to  do  so,  by  deleting  one  position  of  B-210  Office  Assistant  flVO- 
200,  and  establishing,  in  lieu  thereof,  a  position  of  B-210  Office 
Assistant  (Part-Time)  $79,50,  in  the  office  of  the  Civil  Service 
Coanission. 


Turning  now  to  the  second  portion  of  your  inquiry. 
Section  163  of  the  Charter  provides  In  part  as  follows: 

"Section  163.  (a)  No  person  retired  for 
service  or  disability  and  in  receipt  of  a 
retirement  allowance  under  the  retirement 
system  shall  serve  in  any  elective  or 
appointive  position  in  the  city  and  county 
service,  including  membership  on  boards 
and  commissions,  nor  shall  such  persons  re- 
ceive any  payment  for  service  rendered  to 
the  city  and  county  after  retirement,  provided 
that  service  as  an  election  officer  or  juror 
shall  not  be  affected  by  this  section 


•  •  .  * 


It  is  to  be  noted  that  the  limitation  therein  provided, 
only  applies  to  persons  retired  for  service  or  disability  who  are 
in  receipt  of  a  retirement  allowance  under  the  Retirement  System. 
In  the  instant  case  we  are  ini'ormed'~the  employee  resigned  from  his 
Civil  Service  position  Just  prior  to  reaching  retirement  age»  and 
elected  to  receive  back  all  his  contributions  from  the  Retirement 
System,   By  so  doln-  he  forfeited  any  retirement  allowance  he  would 
othaz*wise  have  received  under  the  Retirement  System.   In  view  of  the 
fact  that  this  employee  would  not  receive  any  retirement  allowance 
under  the  Retirement  fystem,  the  provisions  of  Section  163  (a)  of  the 
Charter  (by  its  express  terms)  are  inapplicable  to  him* 

Under  these  circumstances  it  would  be  legal  for  the  City 
to  employ  such  employee  in  such  a  part-time  position  as  is  apparently 
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herein  contemplated.  As  a  matter  of  fact,  such  part-time  employees 
are  expressly  excluded  from  membership  in  the  Retirement  System 
(Part  I,  Article  3,  Section  222-f,  San  Francisco  Municipal  Code). 

You  are  therefore  advised  that  under  the  facts  and 
circumstances  hereinabove  referred  to,  the  Board  of  5>uperviaors 
have  the  power  to  amend  the  appropriation  ordinance  and  the  annual 
■alary  ordinance  to  create  a  part-time  position  in  lieu  of  a  full- 
tine  position,  should  the  Board  desire  to  do  so;  and  should  such  a 
part-time  position  be  created  it  would  be  lawful  for  a  former  city 
employee  who  had  resigned  from  his  position  prior  to  reaching 
sretirement  age  and  had  elected  to  receive  back  all  of  his  contribu- 
tions from  the  Retirement  System,  to  accept  such  now  part-time 
•mployaent • 

We  are  happy  to  be  able  in  this  instance  to  comply  with 
your  request  of  last  Friday  afternoon  for  an  opinion  in  time  for 
jo\xr   K.onday  calendar,   ''ay  we  say,  however,  that  were  it  not  for 
the  apparent  clarity  of  the  answer  to  this  particular  request, 
it  would  be  quite  impossible  to  analyze,  research,  prepare,  review 
and  process  an  opinion  in  such  a  short  period  of  time* 

Respectfully  submitted* 


DION  R.  HOLM 
City  Attorney 


Tot  Board  of  Supervisors 
est  Mayor 

KSW 


July  19,  1949 


SUBJECT:   EXTENSION  AND  RECONSTRUCTION  OF  HIGH  PRESSURE  MAIN  AND 

SERVICE  LINE  TO  FURNISH  GAS  TO  YOUTH  GUIDANCE  CENTER,  CITY 
MUST  BEAR  COST  OP  SUCH,  WORK  TO  BE  DONE  BY  PACIFIC  GAS  AND 
ELECTRIC  COMPANY 

Dear  Sir: 


This  office  l3  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"I  am  forwarding  herewith,  communications 
from  the  City  Architect  Mr.  Dodge  A.  Rledy, 
I'.v,   B.  A.  Devlne  L'anager  and  Chief  Engineer 
Electric  Power  Bureau,  and  Mr.  H.  A.  Lee, 
Division  Sales  Manager,  Pacific  Gas  and  Electric 
Company.   These  concern  the  payment  by  the  City 
of  (-^12,663.16  to  the  Pacific  Gas  and  Electric 
Company  for  the  Installation  of  a  pipe  line  to 
supply  gas  to  the  new  Youth  Guidance  Center. 

"Your  opinion  Is  requested  as  to  whether  this  is 
a  proper  charge  against  City  funds," 

Attached  to  your  request  Is  a  letter  from  the  Pacific  Gas  and 
Electric  Company  from  which  the  following  is  quoted: 

"We  tmderstand  it  has  been  decided  to  use  gas 
as  boiler  fuel  and  for  other  purposes  at  the 
proposed  Youth  Guidance  Center  to  be  erected 
for  the  City  and  County  of  San  Francisco  on 
the  N/s  Woodside  Ave.  bet.  Ulloa  Street  and 
Stanford  Heights  Ave. 

"There  is  no  existing  gas  mains  adjacent  to  the 
property,  and  to  supply  the  required  amount  of 
gas  for  all  purposes  as  covered  In  our  letter 
to  Mr.  vVilllam  Gladstone  Merchant  under  date  of 
April  20  it  will  be  necessary  for  us  to  reconstruct 
840  feet  of  existing  high  pressure  main  and 
construct  2150  feet  of  new  main  to  reach  the  point 
of  service  entrance.   Tlrie  schedule  under  which  gas 
for  boiler  fuel  will  be  purchased  does  not  provide 
for  any  line  construction. 

"  This  requires  the  City  to  relmbxirse  this  Company 
for  the  cost  of  making  the  necessary  extension,  the 
cost  of  which  is  estimated  to  be  s''' 12, 663.16  including 
the  cost  of  excess  service  and  after  a  credit  allow- 
ance provided  for  in  the  amount  of  fi 879, 84 »      The 
purchase  order  to  cover  the  reconstruction  of  main  line 
facilities  and  excess  service  shall  call  for  the  same 
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to  be  done  on  a  cost-plus  basio.  The  purchase 
order  should  be  issued  v/ell  in  advance  of  the 
actual  requirement  for  service  in  order  that  we 
can  prepare  the  necessary  plans  and  specifica- 
tions and  be  in  readiness  to  proceed  ;vith  the 
work  when  advised  by  the  general  contractor  that 
they  are  ready  for  gas  service." 

According  to  information  which  we  have  received,  gas  service 
required  for  the  Youth  Guidance  Center  will  fall  within  two  classifica- 
tions, namely: 

a)  General  service,  covering;  the  requirements  for  kitchens, 
laboratories,  boiler  pilots  and  other  incidental  usage,  the  total  demand 
beinjj  estimated  at  between  I5OO  to  1750  cubic  feet  per  hour. 

b)  Boiler  fuel.   On  completion  cf  the  entire  project,  and  the 
installation  of  the  third  boiler,  the  ultimate  load  for  boiler  fuel 
based  on  the  use  of  two  boilers  is  57,600  cubic  feet  per  hour. 

In  order  to  supply  the  large  amount  of  gas  required  as 
outlined  above,  it  will  be  necessary  that  the  following  extensions  and 
construction  of  gas  mains  be  made: 

a)  Main  Line.   It  ^/d.11  be  necessary  to  reconstruct  84O  feet 
of  existing  high  pressure  main  and  to  construct  2150  feet  of  new  high 
pressure  main,  all  of  this  to  be  entirely  in  the  street. 

b)  Service  Line.  A. -proximately  4OO  feet  of  service  line  will 
have  to  be  constructed  from  the  main  line  in  the  street  to  the  meter 
location  on  the  premises  of  the  Youth  Guidance  Center, 

OPINION 

As  you  know,  gas  is  furnished  to  consumers  by  the  Pacific 
Gas  and  Electric  Company  under  schedules  and  rules  and  regulations 
adopted  by  the  company  and  filed  with  the  Public  Utilities  Commission  of 
the  Jtate  of  California  which  become  effective  upon  the  approval  of  the 
Public  Utilities  Coirimission  or  the  failure  to  disapprove  within  a  certain 
period  of  time. 

Because  the  amo\int  of  gas  to  be  required  by  the  Youth  Guidance 
Center  as  boiler  fuel  will  exceed  25,000  cubic  feet  per  day,  the  gas  for 
such  use,  as  distinguished  from  the  general  service,  cannot  be  purchased 
under  any  of  the  firm  scl.edules  as  specified  in  .vule  and  .iegulation 
No.  19  ctnd  can  only  be  furnished  under  c>chedule  GI  Interruptible  Gas 
Service.  Said  Jchadule  GI  Interruptible  Gas  Service,  provides  under 
Applicability; 
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"Available,  upon  application,  for  natviral 
gas  supplied  to  industrial  establishments 
located  alonp^  existing  mains  havinp;  a 
delivery  capacity  in  excess  of  the  then 
existing  requirernents  of  domestic  and 
commercial  customers,  where  the  supply  of 
gas  in  interruptible  as  provided  below," 
(Eknphasis  added) 

As  stated  above  there  are  no  existing  mains  adjacent  to 
the  Youth  Guidance  Center  sufficient  to  supply  the  amount  of  gas 
required  and  it  will  be  necessary  to  reconstruct  the  existing  high 
pressure  main  and  to  construct  new  high  pressure  mains  in  order  to 
meet  the  demand  of  the  Youth  Guidance  Center  for  gas  for  boiler  fuel. 
Rule  and  Regulation  No.  15  entitled  "Gas  Main  Extensions"  provides 
that  the  rule  is  "not  applicable  to  service  supplied  under  rate 
schedules  providing  only  for  service  along  existing  mains."  The  gas 
to  be  supplied  as  boiler  fuel  will  be  supplied  under  Schedule  GI, 
Interruptible  "as  "^ervice,  W'  ich  is  only  available  along  existing 
mains  havin.;  a  delivery  capacity  sufficient  to  supply  the  gas  required. 

Therefore,  under  the  Rules  and  Regulations  and  Schedules 
adopted  by  the  Pacific  Gas  and  Electric  Company  and  filed  with  the 
Public  Utilities  Commission,  if  the  City  desires  to  have  gas  supplied 
for  boiler  fuel,  it  will  have  to  bear  the  cost  of  making  the  necessary 
reconstruction  and  extension  of  high  pressvire  mains  to  make  the  gas 
available. 

As  that  portion  of  the  gas  which  will  be  furnished  for 
kitchens,  laboratories,  boiler  pilots  and  other  incidental  usage  will 
be  furnished  under  the  Schedule  G-1  General  Service,  a  credit  in  the 
amount  of  '!r879.84  will  be  allowed  on  the  total  cost  of  the  reconstruct- 
ion and  extension  of  the  higji  pressure  main  which  has  been  estimated 
at  tl3,098. 

As  stated  above  it  will  also  be  necessary  to  construct  a 
service  line  of  approximately  400  feet  from  the  main  line  to  the  meter 
which  will  be  on  the  premises  of  the  Youth  Guidance  Center.   The  cost 
of  the  construction  of  this  line  has  been  estimated  at  t445.00.  Under 
Rule  and  Regulation  No,  16  entitled  "Service  Connections  and 
Facilities  on  Customer's  Premises",  it  is  provided  that  the  company 
will  install  at  its  own  expense  a  service  extension  up  to  50  feet 
on  the  private  property  of  the  customer  and  at  the  expense  of  the 
customer  that  portion  of  each  service  extension  in  excess  of  50  feet 
inside  of  the  property  line.  This  Rule  and  Regulation  further  provides 
that  the  materials  furnished  by  the  customer  in  the  construction  of 
such  service  connection  will  at  all  times  be  and  remain  the  sole 
property  of  the  customer  but,  that  so  long  as  such  material  shall  be 
used  by  the  cjmoany  to  furnish  service  to  the  customer,  the  company 
will  make  all  ordinary  repairs  thereon  and  have  sole  control  of  the 
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same.  Therefore,  as  to  the  service  line,  while  the  cost  of  the 
construction  will  be  paid  for  by  the  City  (except  for  the  cost  of 
construction  to  the  property  line  and  the  first  50  feet),  title 
thereto  will  be  in  the  City  while  the  obligation  of  maintaining  the 
line  will  be  with  the  Pacific  Gas  and  Electric  Company, 

You  are  therefore  advised  that  the  expenditures  outlined  in 
yo^r  request  for  extensions  and  reconstruction  of  gas  mains  and  service 
lines  necessary  to  make  gas  available  to  the  Youth  Guidance  Center 
for  boiler  fuel  must  properly  be  borne  by  the  City  and  County  of  San 
Francisco, 

The  high  pressure  main  which  will  be  reconstructed  and  ex- 
tended as  outlined  above  will  be  owned  by  the  Pacific  Gas  and  Electric 
Company  and  this  work  can  only  be  performed  by  the  Pacific  Gas  and 
Electric  Company  itself  rather  than  by  any  private  contractor.   As  to 
the  service  line,  under  the  Rules  and  Regulations  discussed  above,  the 
work  must  be  done  by  the  Pacific  Gas  and  Electric  Company. 

You  are  therefore  advised  that  under  the  circumstances  both 
the  extension  and  reconstruction  of  the  high  pressure  main  and  the 
construction  of  the  service  line  can  only  be  performed  by  the  Pacific 
Gas  and  Electric  Company  and  may  therefore  be  done  on  work  order  from 
the  City  and  County  of  San  Francisco  directly  to  the  Pacific  Gas  and 
Electric  Company. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Department  of  Public  Works 
cc:  Chief  Adminfetrative  Officer 
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Jxily  26,  1949 

SUBJECT:      PftOCSDUHE   IN  CONNECTION  V^TH  CITT   PLANNING  COr-ii-iliiSlON 
A    "EALS— REFEREI^CE  TO  COl^aaTTEE  OF  THE  iSOAftD  OF  iiUPSR- 
VISORS— REFERENCE  TO  CITi.    ENGINEER'S  OFFICE 

Gentlemen: 

Tou  have  requested  an  opinion  as  follows: 

"In  connection  with  appeals  from  decisions  of  the  City  Planning 
Conunission,  in  the  past  the  following  procedure  has  been 
followed: 

"1.  Upon  receipt  of  an  appeal,  without  reference  to  Committee, 
the  appeal  has  been  forwarded  through  the  Chief  Administrative 
Officer  to  the  City  Engineer  for  check  to  determine  whether  or 
not  the  signators  represented  on  such  appeal  are  the  owners  of 
sufficient  property,  within  the  area  prescribed  by  law,  to 
perfect  the  appeal* 

"2.  Upon  return  of  the  appeal  from  the  City  Engineer's  office, 
if  it  be  indicated  that  owners  of  a  sufficient  area  of 
property  have  signed  the  appeal  and  thus  perfected  it,  a  resolu- 
tion is  prepared  by  the  Clerk  fixing  the  date  for  time  of 
hearing  the  appeal  and  placed  upon  the  calendar  of  matters  of 
the  Board  with  the  representation  that  the  recoriuaendation  for 
the  date  for  hearing  of  appeal  has  come  from  the  Coimnitee  on 
Public  Buildings  and  Lands  although,  as  a  matter  of  fact,  such 
resolution  has  never  been  presented  to  nor  considered  by  the 
Buildings  Committee.  This  practice  has  been  followed  for  years. 

"It  will  be  appreciated  if.  in  connection  with  this  matter,  w« 
may  have  your  opinion,  advice,  a  recommended  step-by-step  pro- 
cedure, and  answers  to  the  following  questions: 

a.  Upon  receipt  of  an  appeal  from  a  decision  of  the  City 
Planning  Commission  is  it  necessary  that  such  appeal 
be  referred  to  Committee,  and,  if  so,  by  whom? 

b.  If  it  be  necessary  to  refer  such  appeal  to  Committee 
should  this  be  done  before  or  after  such  appeal  is 
referred  to  the  City  Engineer's  Office  for  check? 

e.  If  your  answer  to  "b"  be  tliat  it  is  necessary  to 

refer  such  appeal  to  Committee  prior  to  the  time  that 
it  is  referred  to  the  City  Engineer's  Office  for 
cheek,  is  it  also  necessaz*y  that  such  appeal  again  be 
referred  to  Committee  when  it  has  been  returned  from 
the  City  Engineer's  Office? 

d*  If  you  declare  it  to  be  unnecessary  that  zoning  appeals 
be  referred  to  Committee,  what  procedure  is  necessary 
to  give  the  resolution  fixing  the  date  of  hearing,  as 
well  as  the  resolution  proposing  to  disapprove  the  deci- 
sion of  the  City  Planning  Cotnmlssion,  status  before  the 
Board  of  Supervisors  and  what  calendar  entries  are 
necessary,  and  vriiat  motions  must  be  made  in  connection 
with  the  various  steps  in  the  procedure?" 
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OPINION 

Section. 117  of  the  Charter  requires  that  appeals  from  decisions 
of  the  City  Planning  Commission  bn  heard  by  the  Board  of  Supervisors* 
This  meant  the  Board  itself  and  mx.   a  committee  of  the  Board.   The 
section  relates  to  a  specific  subject  and  hence  controls  the  general 
provisions  of  Section  13  of  the  Charter,  relating  to  reference  to 
committee  generally-  of  ordinances  and  resolutions  and  makes  those 
provisions  Inapplicable  to  this  specific  subject* 

It  is  to  be  noted  that  no  provision  of  the  City  Planning  Code 
or  of  the  Legislative  Procedure  Ordinance  (iMo.  5248,  Series  of  1939) 
requires  reference  of  such  an  appeal  to  a  committee* 

The  answer  to  your  question  (a)  is  therefore  that  it  is  not 
necessary  to  refer  such  an  appeal  to  comriiittee* 

This  conclusion  disposes  of  questions  (b)  and  (c). 

The  questions  contained  in  (d)  are  parliamentary  rather  than 
legal  and  should  preferably  be  determined  by  your  own  body*  However, 
in  view  of  yo\ir  inquiry,  I  call  attention  to  the  fact  that  under 
Section  4  of  the  Legislative  Procedure  Ordinance  the  President  of 
the  Board  is  authorised  to  take  action  respecting  measures  "as  Is 
appropriate  or  required," 

The  'resident  or  the  Clerk  under  his  direction,  to  comply  with 
the  Charter  provision,  should  cause  the  resolutions  referred  to  by 
you,  fixing  tne  date  of  hearing  and  acting  upon  the  appeal,  to  be 
placed  upon  the  Board  calendar  as  promptly  as  may  be* 

On  the  calendar  call,  the  President  may  present  the  resolutions 
for  vote  either  with  or  without  motions  for  their  adoption*   It  is 
business  of  the  Board  which,  by  Charter  mandate,  the  Board  is  required 
to  consider*   In  either  event,  the  action  of  the  Board  is  entirely 
valid. 

Respectfully  submitted, 
DION  &.  HOLM 
CITX  ATTORl^ET 


To:  Board  of  Supervisors 
WP 
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July  27,   1949 


SUBJSCT:      0B7RAXIMG  OF  COSTS  OF  VSKIFXIHO  PBTITIONS  •  RS  ESQISTRAR 
OF  VOTEilS. 

D«ar  Sirs 

This  offio*  is  in  r«e«ipt  of  yoiu*  request  for  an  opinion  which 
roads  as  follows: 

"Roforring  to  Soction  Idl  of  the  Clmrter  providing  for 
special  election  fund: 

"This  section  reads  in  part  as  follows: 

*•  •  •  to  be  used  exclusively  for  defraying  the  cost 
of  verifying  petitions  and  other  expenses  of  all  special 
elections  initiated  by  petition  of  the  electorate  includ- 
ing recall  elections  •  •  •* 

"Will  you  kindly  advise,  in  view  of  the  fact  that  the 
above  mentioned  section  provides  for  the  defraying  of  costs 
of  verifying  petitions,  if  the  Registrsr  of  Voters  nay 
charge  any  aaotmts  expended  for  teaporary  held  for  the  pur- 
pose of  verifying  petitions  to  the  special  election  fUnd«" 

Section  101  of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco reads  as  follows: 

•SPBCIAL  SLSCTIOM  FUND.  Section  iJtl.  The  board  of 
supervisors,  in  the  first  annual  budget  to  be  hereafter 
adopted  by  said  board,  shall  appropriate  not  less  than 
fifty  thousand  dollars  to  be  known  as  the  special  election 
fund,  to  be  used  exclusively  for  defraying  the  cost  of 
verifying  petitions  and  other  expenses  of  all  special 
elections  initiated  by  petition  of  the  electorate,  includ- 
ing recall  elections.  In  the  event  of  the  expenditure  of 
any  of  said  fund,  the  board  of  supervisors  in  the  next  suc- 
ceeding annual  budget  shall  appropriate  a  sum  sufficient  to 
reiaburse  said  special  election  fund." 

It  will  be  noted  that  this  section  specifically  provides  that 
the  special  election  fund  shall  be  used  exclusively  for  defraying 
the  cost  of  verifying  petitions  and  other  expenses  of  all  special 
elections.  The  expenditure  for  twiporary  help  for  the  purpose  of 
verifying  petitions  is  an  expense  eonteaplated  by  Section  181  of 
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th«  Charter  as  this  ssotion  sxpressly  ststss  that  the  cost  of  Ysrify* 
ing  petitions  shall  be  a  proper  charge  against  the  special  election 
fund* 

Respectfully  submitted. 

Dim   R.  HOLM, 
City  Attorney. 


To:  Director, 

Department  of  Finance  and  Records* 

ect  Chief  Administrative  Officer, 


S'/ 


August   2,    1949 


SUBJECT  I      FILING  OF  APPLICATION   FOR   REZONING  OR   CHANGE    IN   SEI'-BACK 
LIlfE   SUBSTAFTIALLY   AHD  LATERIALLY  mFETJEIIT   PROM  THE 
ORIGINAL  APPLICATION,    IS   NOT  AN  ;\    :  OP  ORIGINAL 

APPLICATION  BUT   A  NKW  APPLICATION  KKWUlKiNG  THE   PAYkENT 
OF  A  NEW  FEE 

Ci«ntleni«n: 

Wa  «re  In  receipt  of  your  request  for  an  opinion  as  follows: 

"We  th&nk  you  for  the  opinion  rendered  this 
Department  under  date  of  June  29,  1949,  with 
reference  to  the  specification  of  particular 
uses  in  connection  with  aoplications  for  zoning 
re  clas  slf 1  cations • 

"As  you  point  out,  the  answers  given  the  first 
three  questions  rendered  unnecessary  an  answer 
to  the  fourth,  aa  far  as  the  particular  case  cited 
to  you  is  concerned.   The  Corfirnlssion  was,  however, 
desirous  of  learning  your  opinion  as  to  the  point 
raised  by  this  fourth  question,  as  it  applies  to 
other  oases* 

"The  question  was) 

•Can  the  Conunlssion,  after  hearing  a 
proposal,  allow  or  request  the  applicant 
to  file  an  amended  application,  the  same 
to  be  republished,  set  for  re-hearing 
and  subsequently  acted  upon,  without 
requiring  payment  of  a  new  fee?* 

"The  problem  arises  out  of  an  earlier  opinion 
rendered  by  your  office,  to  the  effect  that  the 
Commission's  power  of  action  is  limited  to  either 
approval  or  disapproval  of  an  application  as  to 
the  parcel  described  therein.   This  opinion  is 
not  in  question.   But  occasionally  a  situation 
arises  in  which  either  approval  or  disapproval 
'in  toto'  offers  an  undesirable  solution  from  the 
point  of  view  of  establishing  a  sound  and  reason- 
able zoning  pattern. 

"  In  such  cases,  the  only  recourse  has  been  to 
suggest  that  applicants  withdraw  the  application, 
and  then  file  a  new  one,  covering  either  a  smaller 
or  a  larger  parcel,  as  the  case  may  be,  and  subject 
to  a  new  fee* 
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"In  several  such  casetf  It  has  been  found  that 
the  applicant  was  perfectly  willing-  to  file  an 
amended  application,  in  which  only  the  boundaries 
of  the  parcel  to  be  reclassified  are  altered. 
The  amended  application  would  be  republished  and 
posted  in  the  field,  and  set  for  hearing  after  the 
required  interval.   The  Coinmission  desires  to  know, 
whether  in  such  oases,  where  the  amendment  is 
requested  or  allowed  by  its  own  motion,  the  payment 
of  a  new  fee  can  be  waived* 

"Your  opinion  as  to  this  matter  is  respectfully 
requested." 

OPIinON 

The  procedural  ordinance  adopted  by  the  Board  of  Supervisors 
pursuant  to  the  Charter  makes  no  provision  for  the  amendment  of  an 
application  for  the  resoning  of  property  or  the  change  of  set-back 
lines.   Under  the  provisions  of  the  ordinance  the  Commission  is 
restricted  to  an  approval  or  a  disapproval  of  the  proposed  change. 
You  have  elready  been  advised  that  the  Commission  may,  upon  request  of 
the  applicant,  allow  him  to  dismiss  or  withdraw  his  application.  The 
Commission  also  has  the  power  to  refuse  such  request  for  withdrawal 
or  dismissal  and  to  act  upon  the  application  as  filed.   (Opinions  of 
City  Attorney,  April  6,  1934  and  May  29,  1935.) 

In  the  situation  outlined  in  your  request,  the  following 
alternatives  present  themselves} 

1)  The  Commission  may  act  upon  the  application  as  originally 
filed,  in  which  case  it  must  approve  or  disapprove  the  proposed 
change;  or 

2)  The  Commission  may  consent  to  the  withdrawal  or  dismissal 
of  the  original  application  and  the  filing  of  a  new  application 
together  with  the  payment  of  the  required  filing  fee;  or 

5)   If  the  Commission  feels  that  the  matter  is  of  sufficient 
importance  that  the  Commission  should  act  on  its  own  motion,  the 
Commission  may,  after  consenting  to  the  withdrawal  or  dismissal  of  the 
original  application,  proceed  to  act  on  its  own  motion  for  the 
resonlng  of  the  property  or  the  change  in  set-back  lines.   In  this  latter 
^ysnt,  no  additional  filing  fee  would  be  required  as  the  Commission 
would  be  acting  on  its  own  motion  and  not  on  applicatioii  of  an 
interested  property  owner. 
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You  are  therefore  advised  that  there  are  no  provisions 
for  the  amendment  of  an  application  for  rezoning  or  change  of 
set-back  lines,  and  that  if  any  material  or  substantial  change  is 
made  by  the  applicant  as  outlined  in  your  request,  such  application 
would  oe  ft  new  and  original  application,  rather  than  an  amended 
application,  and  a  new  filing  fee  would  be  required  of  the  applicant* 

Kespeotfully  subralttedf 


PION  R.  HOLM 
City  Attorney 


Toi  City  Planning  Commiaalon 
LStf 


August  2,  1949 


SUbJECTt   POV^ER  OF  CITI  PLANNING  COMMISSION  TO  R£SCIHDK  SOLUTION 
APPKOVING  OR  DISAPMiOVINO  PROPOSED  CHANGE  AND  TO  RE- 
COMSIDEH  THE  APPLICATION. 


G«ntlMi«n; 

W«  ar«  in  r«e«ipt  of  your  r«qu«8t  for  an  opinion  as 


follows: 


"An  iaport&nt  procedural  mattar  is  fraquantly  pra- 
santad  to  tha  CoBBission  and,  for  its  guidanca,  your 
Opinion  as  to  tha  applieabla  law  is  raquastad. 

"Tha  quaation  upon  which  your  Opinion  is  raquastad 
ia  baaad  upon  tha  following  assumption  of  facts: 

"Assuning  upon  a  haaring  hald  pursuant  to  Section 
117.1  of  the  Charter  on  proposed  changes  in  the 
soning  ordinance  which  classifies  tha  uses  to  which 
property  aay  be  put.  and  that  during  such  hearing 
the  Coasiiasion  is  misled  as  to  the  consideration  of 
important  material  matters  essential  to  a  proper 
deteraination  of  the  matter  being  heard  by  it,  and 
that  the  failure  to  take  into  consideration  such  im- 
portant matter  has  been  due  to  failure  upon  tha  part 
of  the  participant  in  such  haaring,  either  intentionally 
or  unintentionally,  to  disclose  same,  or  due,  intentionally 
or  unintentionally,  to  misrepreaentation  of  tha  existence 
or  non-existence  of  material  matters  essentially  necessary 
to  enable  the  Commission  to  arrive  at  a  decision  which 
either  the  applicant  or  the  objector  would  be  entitled 
to  receive  from  the  Commission,  predicated  upon  a  con- 
sideration of  the  materiul  matters  which  were  excluded 
from  consideration  by  the  Commission  by  reason  of  the 
failure  of  one  of  the  participants  appearing  at  the 
heaz*ing  to  disclose,  or  by  suppression  of,  as  assumed 
herein  either  intentionally  or  unintentionally,  the 
material  matters  necessary  for  its  decision. 

"And  assuming  that  such  hearing  was  had  pursuant  to 
the  requirements  of  the  law  as  to  the  publication,  post- 
ing and  mailing  of  notices  of  the  date,  time  end  place 
of  hearing;  and  aasuaing  further  that  the  Commisaion, 
or  some  of  its  members,  conceded  and  recognised  that 
the  failure  to  consider  the  material  matters  essentially 
necessary  for  its  decision  did  not  permit  all  the  members 
of  the  Commission  to  take  into  consideration  the  material 
matters  omitted  fr<»  its  consideration  in  determining 
and  arrivii^  at  its  decision;  and  that  in  the  interests 
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of  the  du«  administration  of  Justice  the  resolution 
adopted  at  the  conclusion  of  the  hearing  should  be 
rescinded  and  set  sside: 

"f^uery:      After  having  once  passed  a  Resolution 
under  such  state  of  facts  which  has  either  granted  or 
denied  a  reclasslTlcation  of  the  use  of  property  zoned 
under  the  ordinance,   has  the  Comfflission  the  authority 
and  power  to  rescind  said  Resolution,   expressly  stating 
it  is  %d.thout  prejudice  to  the  rights  of  any  of  the 
parties  interested  and  requiring  that  the  applictitlon 
for  resoning  be  restored  upon  the  ComiBlssion^s  calendar 
for  further  and  continued  hearing,    so  as  to  enable  the 
CoBusission  to  render  its  decision  after  all  Riaterial 
•attars  have  bean  placed  before  it  for  its  consideration? 

"Tour  prompt  Opinion  in  the  m»ttar  will  greatly  aid 
the  Commission  In  the  discharge  of  its  functions.'* 

OPINION 

Preliminarily,  it  may  be  stated  that  neither  the 
Charter  nor.  the  procedural  ordinaace  adopted  pursuant  thereto, 
prorides  any  authority  for  the  City  Planning  Commission  to  vacate, 
set  aside,  or  rescind  any  resolution  adopted  by  it  approving  or 
disapproving  e  proposed  change  in  the  classification  of  the 
use  to  which  property  nay  be  put;  nor  Is  there  any  provision 
authorising  a  rehearing  on  any  such  matter  by  the  City  Planning 
Commission. 


Zoning  boards,  such  as  the  City  Planning  Commission, 
having  once  heard  a  case  and  decided  it,  have  no  power,  in  the 
absence  of  express  statutory  authority  therefor,  to  rescind  and 
set  aside  their  decision  and  to  reconsider  the  matter.  People  ex 
rel  Swdish  Hospital  v.  Leo .  196  N.  I,  S,  397.  See  also.  LlndelT 
Co.  V.  Board  of  Pemit  Appeals.  23  Cal.  (2)  303,  316. 
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In  discussing  the  case  of  People  ex  rel  Swedish  Hospital 
supra,  the  Supreme  Court  of  the  :itate  o^  California  in  the 
ease  at  page  316,  stated  in  connection  with  the  power  of 

the  particular  board  of  the  City  of  New  York  Involved  in  that  case, 

as  follows: 

**In  accordance  with  its  own  precise  rule 
of  procedure  specifying  the  manner  for  the 
final  disposition  of  a  case  before  it.  said 
board  by  formal  resolution  affirmed  the  de- 
cision oir"appear~aird~denre'd  the  application. 
A  few  weeks  thereafter  the  board  yeopened  the 
proceeding  and  after  a  hearing  upon  the  same 
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•Yidanee  and  circumstances,  it  reversed 
its  previous  determination  and  granted  the 
application  sought.  The  rules  governing 
the  iractice  of  the  board  made  no  provision 
for  such  rehearing  once  the  matter  had  been 
finally  closed  upon  adoption  of  the  resolution 
prescribed  as  expressive  of  the  board's  ruling 
terwinating  the  case.  In  the  light  of  its 
thus  limited  Jiirisdietion  in  the  hearing  and 
disposition  of  appeals,  the  board's  reconsidera- 
tion of  its  prior  decision  constituted  an  act 
in  excess  of  its  power  and  was  therefore  invalid." 

The  court  then  went  on  to  state  tiiat  in  the  case  of 
the  Board  of  Permit  Appeals  of  the  City  and  County  of  Sen  Frencisco 
there  was  a  provision  expressly  authorising  a  rehearing  by  the 
Board  of  Pennit  Appeals. 

As  stated  above,  there  is  no  px-ovision  in  the  Charter 
or  procedural  ordinance  adopted  pursuant  thereto,  for  a  rehearing 
and  reconsideration  by  the  City  Planning  Commission  after  it  has 
once  made  its  decision  in  a  reconing  outter. 

It  should  be  further  noted  that  the  decision  of  the 
City  Planning  Commission  in  the  instant  situation  is,  under  the 
Charter  and  the  ordinance  referred  to  above,  subject  to  review 
by  the  Board  of  Supervisors  on  appeal  and  any  error  or  injustice 
which  may  have  resulted  from  the  decision  of  the  board  nay  be 
corrected  at  such  time. 

^ou  are  therefore  advised  that,  there  being  no  statu- 
toz>y  provision  authorizing  a  rehearing  and  reconsideration 
of  a  resoning  decision  ty  the  City  Planning  Commission,  the  City 
Planning  Comnission  loses  Jurisdiction  of  the  matter  once  it  has 
rendered  i.%»   decision  and  the  Coamission  may  not  thereafter  set 
aside  its  decision  and  set  the  matter  for  rehearing. 

I  am  of  the  opinion,  therefore,  under  the  rules  stated 
above,  that  in  the  situation  outlined  in  your  request  the  decision 
of  the  City  J lanning  Comiisslon  was  final  after  it  was  rendered 
and  the  Commission  was  without  authority  to  rescind  its  resolution 
and  set  the  matter  for  furtlier  hearing.  The  action  of  the  Commission 
in  seeking  to  rescind  its  decision  was  a  nullity  and  of  no  effect. 

To\ir  attention  is  directed  to  opinion  of  the  City  Attorney 
of  January  Id,  1931  (under  our  old  Charter)  wherein  you  were  ad- 
vised that  once  the  City  Planning  Commission  had  approved  or  dis- 
approved the  proposed  sene  change,  the  only  method  of  reconsideration 
was  for  an  appeal  to  be  taken  to  the  board  of  Supervisors  which 
might  disapprove  the  action  of  the  City  Planning  Commission,  and 
of  the  opinion  of  June  25,  1935,  wherein  you  were  advised  that 
when  the  City  Planning  Commission  had  denied  an  application  for 
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rasonlng.   the  only  procedure  left  open  to  the  applicant  if 
he  wee  dieeatiefied  was  to  appeal  to  the  Board  of  SupexMrisort 
end  that  he  could  not  withdjraw  his  application  after  such  de- 
cision. 


Respectfully  submitted, 


DIOR  R.   HOLK, 
City  Attorney, 


To:     City  Planning  Commission 
L3M 


s^r^ 


August   3,    1949 

SUBJECT:      CITY   PLAlfflING   COKWISSION  HAS   NO    POUER   TO    MODIFY 

APPLICATION   FOR  REZONING  AND   C3RANT   IT    IN   PART  AND 
DENY  IT   IN   PARTI      COMMISSION  MAY  ONLY  APPROVE   OR 
DISAPPROVE   PROPOSED   CHANGE 

Gentlemen: 

This  office  is  in  receipt  of  your  request  as  follows: 

"An  important  procedural  matter  is  frequently 
presented  to  the  Commission  and,  for  its 
guidance,  your  Opinion  as  to  the  applicable 
principle  of  law  thereon  is  requested. 

"Assuming  upon  a  hearing  held,  pursuant  to 
Section  117,1  of  the  Charter  on  a  proposed 
change  in  the  zoning  ordinance  which  classifies 
the  use  to  which  property  may  be  put,  that 
during  such  hearing  the  Commission  has  developed 
a  set  of  circumstances  which  requires  the 
Commission  to  deny  the  application  in  part  and 
grant  it  in  part,  or  modify  the  application  so 
as  to  exclude  therefrom  a  certain  area  sought 
to  be  reclassified,  your  Opinion  is  requested  as 
to  the  power  of  the  Commission  \inder  such 
circumstances. 

"Query:   Is  the  Commission  limited,  pursuant  to 
such  hearings  held  after  notice  published,  posted 
and  mailed  as  required  by  law,  to  either  grant 
or  deny  the  application  in  toto,  or  has  the 
Commission  the  inherent  power  to  modify  the 
application  so  as  to  delete  therefrom  certain  areas 
sought  to  be  reclassified  and  grant  the  Application 
as  to  the  rest  of  the  area  described  in  the  notices 
of  hearing  published,  posted  and  mailed  piArauant 
to  the  requirements  of  the  Charter? 

"Your  prompt  Opinion  on  the  above  question 
submitted  to  you  will  be  greatly  in  aid  of  the 
discharge  of  the  functions  of  the  Commission." 

OPINION 

Section  117  of  the  Charter  dealing  with  proposed  changes  in 
the  classification  of  the  use  to  which  property  may  be  put  and  the 
establishment  or  change  of  building  set-back  lines  provides  that  the 
Board  of  Supervisors,  by  ordinance,  shall  establish  procedure  for  action 

on  such  matters,  which  ordinance  must  provide,  among  other  things, 
"that  the  commission,  after  hearing  shall,  by  resolution,  approve  or 
disapprove  the  proposed  change " 
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Section  46  of  the  City  Planning  Co4«  provides:  "Upon  the 
completion  of  the  hearing  of  any  proposec!  cbeniiTe,  the  city  Planning 
CoouBiesion  ahall^  by  resolution,  approve  or  disapprove  the  proposed 
change 


•  «  •  • 


Under  the  Charter  provision  and  the  Section  of  the  City 
Planning.  Code  referred  to  above »  the  power  of  the  City  Planning 
Coinri.ission  is  restricted  to  the  approval  or  disapproval  of  the 
proposed  eloange  as  set  forth  in  the  application  on  file  with  the 
Coemleeion*  The  Comml salon  would  have  no  power  after  consideration 
of  the  matter  to  grant  the  application  in  part  and  to  deny  it  in  part^ 
thereby  in  effect,  modifying  the  application  which  has  been  filed  with 
it. 

You  are  therefore  advised  that  under  the  Charter  and  the 
City  Planning;  Code,  the  power  of  the  City  Planning  CoiBmls:;lon  In 
eonneotloii  with  an  application  for  change  in  olaesifloation  of  the  use 
to  which  property  may  be  put  and  the  establishment  or  change  of 
buildlti;.:  aet-back  lines,  1b  restricted  to  th©  approval  or  disapproval 
of  the  proposed  change  as  set  forth  in  the  application  on  file  with 
the  Coaanission,  an^  the  Coirmlsslon  has  no  Inherent  power  to  modify 
such  application  or  to  £rant  it  in  part  and  to  deny  It  in  part* 

Respectfully  8Uteiltted» 


DldW  R.  HOLM 
City  Attorney 


Tot  City  Planning  CosnBiatloa 

LSM 


s^-/- 


AuRuat  a,   1949 

SDBJfiCTi      CONCEoJiON   AGR^.  K^TS   AND   l^ASSS  GKANTl!.D  \<t  FAHK 
COMMISSION    AMD   OTKikR  CQiS  NS,  MAT   'iH!.Y  BL 

COKPBLLSD  BI  ORDINANCE  TU    ...... IT   CO.  f t:TITIVii; 

BIDDING? 


0«iitl«ni«n: 


Tou  h«T«  requ«sted  aa  opinion  as  foilowB: 

"At  it  a  Meting  held  on  July  25,   1949.  the  board 
of  Sup«rYisor8  had  before  it  for  consideration 
four  proposed  ordlnaxioes  approving  conceB»ion 
agreeaents  and  a  lease  with  respect  to  property 
under  the  jurisdiction  of  thu   Park  Commission. 
Superrisor  Mancuso  requested  that  the  City  Attor- 
ney inforai  the  board  whether  or  not  it  may  by 
ordinance  compel  the   Park  Coiffiiission  and  any 
other  City  and  County  department  to  submit    such 
acreements  and  leases  to  competitive  bidders. 

"Should  it   be  within  the  province  of  the  Board 
to  enact   such  legislation,   liupervisor  Mancuso 
asked  that  the  City  Attorney's  Office  submit  to 
it  a  draft  of  an  ordinance  which  will  effectuate 
such  purpose." 


OPINION 

I  assume  that  your  inquiry  does  not  relate  to  the  lease 
of  surplus  property  under  the  provisions  of  the  first  paragraph  of 
Section  93  of  the  Charter  since  this  provision  requires  the  Director 
of  Property  to  call  for  competitive  bids*  I  further  assume  that 
your  inquiry  does  not  refer  to  the  lease  of  property  under  the 
second  paragraph  of  Section  93  of  the  Charter,  relating  to  lands 
held  for  water  department  or  airport  purposes* 

Under  the  second  paragraph  of  Seevirm  93  of  the  Charter, 
ngricultural  or  other  lands  ussd  and  useful  for  water  department 
purposes  and  at  the  same  time  available  for  lease  may  be  subjected 
to  lease  by  the  operating:  forces  of  the  water  depaz^ment. 

Vfith  respect  to  a  lease  of  airport  land,  the  Director 
of  Property  is,  tinder  this  same  paragraph  of  Secti<m  93  of  the 
Charter,  to  "arrange  for"  such  lease  to  the  "highest  responsible 
bidder"  and  thereafter  the  administration  of  the  lease  is  to  be 
by  the  Public  Utilities  Commission.  In  the  latter  instance,  there 
is  the  one  proviso  that  no  such  lease  shall  be  made  to  any  other 
public  utility  without  the  approval  of  two-thirds  of  the  Board  of 
Supervisors. 
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Th«  powers  of  the  Board  of  Supervisors  in  respect 
to  the  leasin^^  of  utilities  or  parts  thereof,  except  as  above 
stated,  are  set  forth  in  Section  123  of  the  Charter.  This 
section  requires  authorisation  of  the  electorate*  Bid  pro* 
eedure  could  be  provided  with  reference  to  a  lease  in  tnis 
connection* 

Section  91  of  the  Charter  places  the  management  of 
the  Municipal  Auditorium  in  the  Director  of  Property*  The 
■anagenent  of  this  property  is  therefore  not  vested  in  the 
Board  of  Supervisors  and  it  cannot  properly  pase  an  ordinance 
requiring  cmipetitive  bids*  This  is  emphasised  by  the  pro- 
vision of  Section  61  of  the  Charter  relating  to  the  Real 
Estate  Department*  The  functions  of  this  department  are 
there  stated  expressly  to  include  the  "control,  management 
and  leasing  of  the  municipal  auditorium*" 

Tour  inquiry  specifically  relates  to  Sections  41 
and  42  of  the  Charter,  which  set  forth  the  control  of  the  Park 
Coanission  over  parks  and  of  the  Recreation  Commission  over 
recreation  facilities  placed  in  their  respective  charge  This 
control  is,  in  express  language  made  exclusive  and  is  hence  not 
vested  in  the  loard  of  Supervisors,  except  as  otherwise  expressly 
provided. 

As  to  the  Park  Commission,  Section  41  contains  an 
exception  to  this  exclusive  control  in  its  second  paragrai^ 
that  leases  or  permits  may  be  made  for  recreation  purposes 
and  "each  letting  or  permit  shall  be  subject  to  the  approval 
of  the  board  of  Supervisors  by  ordinance*"  This  is  the  extent 
of  the  exception,  a  matter  of  approval  or  disapproval*  The 
Board  may,  of  course,  set  up  a  policy  respecting  its  function 
of  approval  or  disapproval*  It  nay  do  so  by  rule,  resolution 
or  ordinance*   ^ince  such  policy  would  be  for  the  government 
of  its  own  affairs,  it  would  seem  that  the  rule  making  authority 
set  forth  in  fection  19,  eubd*  (a)  of  the  Charter  would  be  most 
appropriate  for  the  purpose* 

Tour  in4Uiry  bears  also  on  section  44  of  the  Charter 
relating  to  the  War  Memorial.  This  section  provides  that  the 
board  of  trustees  of  the  War  Memorial  shall  have  charge  of  its 
operation,  under  ordin&nce.   Section  76,  Par^X,  of  the  Municipal 
Code  uees  even  broader  language  to  place  management  and  adminis- 
tration of  all  of  the  affairs  of  the  Memorial  under  the  board  of 
trustees*  The  charter  provision  specifically  makes  the  adminis- 
tratina  of  the  trustees  subject,  however,  to  such  ordinance  as 
the  loard  of  Supervisors  may  enact* 

Several  sections  of  the  Charter  tear  on  the  relation- 
ship of  the  powers  of  the  Board  of  Supervisors  and  those  of 
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other  departments  generally. 


The  last  sentence  of  Section  2  should  be  read  In  this 
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connection.  It  is  as  follows: 

"•••The  exercise  of  all  rights  and  powers 
of  the  city  and  county  when  not  prescribed  in 
this  charter  shall  be  as  provided  by  ordincnce 
or  resolution  of  the  board  of  supervisors*" 

The  exercise  of  rights  and  powers  is  to  be  distin^;\iished  frov 
the  procedure  for  their  exercise* 

If  the  exercise  of  a  right  or  power  is  vested  in  a  depart- 
■ent.  that  departnent  has  the  pow  r  of  providing  the  procedure 
for  its  exercise,  the  "rules  end  x*ef^lations  for  the  conduct  of 
its  affairs",  unless  the  Charter  in  any  instance  provides  other- 
wise.  (Sec.  19  aubd.  (d)) 

Section  9  of  the  Charter  applies  to  Ceetion  93  and  other 
sections  of  the  Charter*  This  section  provides  that  powers  of 
the  City  and  County  delegated  by  the  Charter  to  other  officers^ 
boards  or  coaaissions  are  not  vested  in  the  iioard  of  Supervisors* 

Section  23  of  the  Charter  provides  in  part  as  follows: 

"Section  23  ••••  The  board  of  supervisors 
«ay  enact  and  provide  for  the  publication 
in  printed  fom  of  an  adainistrative  code, 
>rtiich  shall  specify  or  detail  the  powers, 
duties,  aethods  and  procedure  in  the 
several  departaents  and  offices." 

This  seetl(m  does  not  aean  that  the  uoard  of  Supervisors 
aay  provide  rules  of  procedure  for  the  administration  of  powers 
vested  in  other  departments,  but  rather  that  it  aay  codify  thea* 

This  section  is  in  line  with  Section  19.  subd*  (a),  of 
the  Charter  and  is  not  to  be  interpreted  so  as  to  conflict  with 
it*  Section  19  subd.  (a)  is  as  follows: 

*'3eotion  19*  The  board  of  supervisors  and 

each  board  and  eogodsslon  appointed  by  the 
aayor,  or  otherwise  provided  by  this  charter, 
shall  have  powers  and  duties  as  follows: 

"(a)  To  prescribe  reasonable  rules  and 
regulations  not  inconsistent  with  this 
ftKAytef  loi-  IM   66hdU6t  6i   it  ft  ikll'iirT, 
i^or  the  distribution  6xxd   perforaanee  of 
its  business,  for  the  conduct  and  f,ovem- 
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■•nt  of  its  offlcttrs  and  eiipIoy««8,  and  for 
the  administration,  custody  and  protection 
of  property  under  its  control  and  books, 
records  and  papers  sppertaininr.  to  it^ 
affairs.  Tha  board  of  supervisors,  by 
ordinance  nay  provide  tha'  rules  and  reg* 
ulations  of  any  board  or  cooHtission,  or 

fenerbl  orders  of  any  department  head 
asued  by  authority  of  any  board  or 
eoaaisslon  that  are  of  genernl  public 
concern  shall  be  published  or  posted  •••" 

Under  this  provision  the  department  vested  >fith  a  given 

fower  is  given  the  power  to  make  rules  for  its  adainist ration  and, 
f  they  are  of  general  interest,  the  Board  of  fiupervlsors  may,  by 
ordinance,  provide  for  their  publication  or  codification. 

The  conclusions  stated  herein  find  support  not  only  in  the 
express  wording  of  the  Charter,  as  above  indicated,  but  also  in 
the  pl&n  of  the  Charter  as  to  the  division  of  the  exercise  of 
municipal  powers  into  departments  and  the  charging  of  various 
departments  with  responsibility  therefor*  The  board  of  Super- 
visors has  the  power  of  inquiry  in  re^.ard  thereto  and  the  power 
of  legislation,  except  as  limited  by  the  Charter* 

It  is  my  conclusion  and  you  are  advised  as  follows: 
(1)  In  fields  of  governmental  administration  in  which  the  Charter 
places  a  department  in  charge  exclusively  or  without  qualification 
of  a  suDject  matter,  any  power  of  the  department  to  lease  property 
or  to  enter  into  a  concession  agreement  is  not  subject  to  control  / 
of  the  Board  of  Supervisors*  The  board  may,  therefore,  not  enact 
an  ordinance  in  such  instances  compelling  submission  of  such  lease 
or  agreement  to  competitive  bids.   (2)   If  the  Charter  vests  a 
department  with  power,  which  is  specified  in  the  charter  provision 
to  be  under  ordinance  of  the  1  oerd  of  J^Jupervlsors.  the  board  may 
enact  an  ordinance  compelling  submission  of  leases  or  concession 
agreements  to  competitive  bid.   (3)   If  the  Charter  requires  that  the 
lease  or  concession  agreement  executed  bv  a  department  shall  have  the 
approval  of  the  board  of  Supervisors  to  be  effective,  the  board  can- 
not enact  such  an  ordinance  controllinf;  the  action  of  a  department 
1.1  such  an  instance.  It  may,  however,  in  its  discretion,  withhold 
its  approval  of  the  lease  or  agreement.  It  may  also  in  its  dis- 
cretion adopt  a  rule  on   the  subject,  such  as,  for  example,  a  rule 
that  it  will  not  approve  a  lease  or  concession  agrettment  unless 
the  same  be  submitted  to  competitive  bid.   Such  a  rule,  like  okher 
niles  of  the  board,  would  serve  as  a  guide  for  the  action  of  the 
board  of  Supervisors  and  as  a  notice  to  other  departments* 

Respectfully  submitted, 

^^  Dion  a.  HOUl 

City  Attorney 
To:  Board  of  Supervisors 
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August  6y  1949 

SOBJfiCT:  UNCLAIMED  BODIES,  WHAT  CONSTITUTES;  KlOHT  TO  CONTROL 
DIoPOSITXON  OF  R..MAINS  OF  DECEA^LD  ILHSONS;  RIGHT 
OF  3AN  FRk  iENT  OF  i-UbLIC  HuALTH  TO 

PLHFORM  AUw.^x..  .  «i,  ^^CfiTASLD  PERSONS  WITHOUT  Fc-a- 
ltLS:;iON  OF  STATE  Di!.PA:iTMi.IiT  UF  i^UbLIC  Hi^ALTH 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

•♦In  seeking  peimisslon  for  the  performance  of 
autopsies,  some  confusion  has  come  up  regarding 
the  Interpretation  of  the  words  'unclaimed  bodies.* 

"It  has  always  been  our  interpretation  here  that 
'unclaimed  bodies'  applied  only  to  bodies  in  which 
there  were  no  friends  or  relatives  to  claim  and 
bodies  for  which  Dr«  Saunders,  Secretary  of  the 
Anatomical  Society,  was  not  interested.  In  the 
1947  edition  of  the  Health  and  Safety  Code,  sec- 
tions on  unclaimed  dead,  it  now  appears  that  this 
tern  'unclaimed  bodies'  applies  to  all  cases  in 
which  there  are  no  blood  relatives* 

"We,  in  the  past,  on  proper  clearance  with  the  Public 
Administrator's  office,  have  performed  autopsies  on 
bodies  with  the  consent  of  a  friend  or  lodge  v^o  will 
claia  the  body  for  burial.  These  autopsies  art  per* 
fomed  simply  on  permission  of  interested  people 
without  expressed  approval  of  Dr.  Saunders. 

"What  we  would  like  to  have  is  a  new  interpretation  to 
settle  the  questions: 

"!•  What  is  an  'unclaimed  body?' 

"2.  Is  this  based  on  relatives  or  funds? 

"3.  Has  the  Public  Administrator  the  right  to  releaaa 

bodies  to  friends,  lodge  officials,  or  executors 

of  estates? 
"4*  Hasthe  executor  of  the  estate  prior  claim  to  bodies 

before  relatives? 
"5.  Can  we  ^ ill,  without  benefit  of  Ur.  Saunders' 

office,  with  authorisation  of  friends,  relatives, 

or  lodge  officials,  perform  autopsies  after  the 

bodies  are  released  by  the  Public  Administrator's 

office? 

"It  is  very  important  that  we  have  a  clear,  concise 
opinion,  particularly  inasmuch  as  we  must  perfom 


autopsies  on  Sundays  and  Holidays,  v/hen  it 
would  be  difficult  to  get  in  touch  with  Dr. 
Saunders*  office. 

"Our  latest  opinion  from  the  City  Attorney's 
office  is  dated  193 B." 

OPINION 

1  lb  2.  The  first  two  ques^tions  set  forth  in  your  request 
are  closely  related  and  they  are  hereinafter  Jointly  discussed* 

Chapter  4  of  the  Health  and  Safety  Code  relating  to  the 
"Disposal  of  Unclaimed  Dead"  does  not  specifically  define  what 
constitutes  an  unclaimed  body.  However,  Section  7200  provides 
as  follows: 

"§7200.  Duty  to  notify  relatives;  Notice 
to  dep&rtroent;  Contents  of  notice*  Every 
nead  of  a  public  institution,  city  or  county 
undertaker,  or  State,  county,  or  city  officer 
having  charge  or  control  of  remains  to  be 
interred  at  public  expense,  shall  use  due 
diligence  to  notify  the  relatives  of  the 
decedent*  In  the  absence  of  any  known  rel- 
ative of  decedent  desiring  to  direct  the 
disposition  of  the  remains  in  a  manner  other 
than  in  this  chapter  provided,  and  upon 
written  request  of  the  State  department  that 
such  notices  are  required  for  a  definite 
period  specified  in  the  request,  such  officer 
shall  notify  the  State  deportnent  by  telegraph 
collect,  immediately  after  the  lapse  of  twenty- 
four  hours  after  death,  stating,  whenever  possi- 
ble the  name,  age,  sex,  and  cause  of  death  of 
the  decedent*" 

By  implication  from  this  languge  it  may  be  deduced  that 
the  unclaimed  dead  within  the  meaning  of  the  section  are  those  to 
be  interred  at  public  expense* 

3  lb  4*  Tour  third  and  fourth  questions  are  also  closely 
related  and  are  Jointly  discussed  herein* 

Section  7100  of  the  Health  and  Safety  Code  sets  forth  the 
devolution  of  right  to  control  the  disposition  of  the  remains  of 
a  daeeased  person  unless  other  directions  have  been  given  by  the 
deceased,  as  follows: 
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"••••(a)  The  surviving  spouse. 

"(b)  The  surviving  child  or  children 

of  decedent. 

"(c)   The  surviving  parent  or  parents 

of  the  decedent. 

"(d)   The  person  or  persons  respectively 

in  the  next  degrees  of  kindred  in  the 

order  named  by  the  laws  of  California  as 

entitled  to  succeed  to  the  estate  of  the 

decedent.. •" 

Tou  will  note  that  executors  and  administrators  are  not 
given  any  right  to  control  the  disposition  of  the  remains  under 
the  statute  and  they  likewise  have  none  under  the  general  rule 
in  efi'ect  in  California  as  against  the  claims  of  next  of  kin  and 
in  the  absence  of  testamentary  disposition  of  his  body  by  the 
deceased*  This  rule  was  propounded  in  the  two  leading  cases 
of  0»DONNi.LL  vs  SLACK,  123  Cal.  2^5  and  M03   vs  SNIDiiR,  131 
Cal.  6d. 

Thus  in  O'DONKELL  vs  SLACK,  supra,  wheie  there  was  an 
issue  between  the  widow  of  the  deceased  and  the  representative  of 
the  estate  as  to  the  right  to  control  the  disposition  of  t  e  remains, 
the  Court  pointed  out  as  follows: 

"Therefore  in  a  case  such  as  this  neither 
the  Court  in  probate  nor  the  personal  rep- 
resentative has  any  right  to  the  body  of 
the  deceased,  nor  any  right  to  control  the 
manner  of  disposing  of  the  remains,  nor  to 
dictate  the  place  of  intex^ent.  The  proper 
expenses  of  such  disposition  may  well  be  a 
charge  against  the  estate,  but  the  duty  and 
right  of  burial  are  quite  different  things 
from  the  duty  and  right  of  auditing  and  pay- 
ing the  expense  of  such  burial." 

And  in  ENOS  vs.  SNIDER,  supra,  the  court  stated  on  p.  71: 

"Of  course,  it  is  generally  provided  by 
statute  -  as  in  this  state  by  section 
1643  of  the  Code  of  Civil  Procedure  -  that 
executors  or  administrators  oust  pay 
•funeral  expenses*  but  it  has  certainly 
been  the  custom  in  this  country  for  the 
next  of  kin,  and  not  the  executor  or 
administrator,  to  have  the  custody  of 
the  dead  body  before  the  funeral  and 
to  bury  it.   Indeed,  under  our  probate 
system,  it  cannot  be  determined  who  the 
executor  or  administrator  is  until  after 
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the  appropriate  time  for  the  funeral  has 
elapsed,  and  the  burial  of  the  dead  body  Is 
not  to  be  found  in  the  8tatutoz*y  enumeration 
of  the  rights  and  duties  of  executors  and 
administrators* • •" 

However,  of  necessity  soneone  must  bury  the  dead  and  where 
there  is  no  next  of  kin  to  diz*ect  the  disposition  of  the  remains  and 
the  estate  has  sufficient  funds, it  is  generally  held  that  under  such 
circunstances  the  duty  falls  on  the  executor  or  administrator* 

As  stated  in  d  Cal.  Jur.  p.  929: 

'^Hence  the  conclusion  is  that  custody  and 
the  rip)it   of  burial  do  not  belong  to  the 
executor  or  administrator  but  to  the  next  of 
kin,  and  that  the  courts  have  the  power  to 
protect  the  next  of  kin  in  the  exercise  of 
their  rights*  But  vhere  there  is,  in  fact 
no  next  of  kin,  then  it  is  said  to  be  the 
duty  of  the  executor  or  administrator  to 
provide  for  the  disposition  of  the  remains*" 

This  rule  is  impliedly  indicated  by  the  following  underlined 
phraseology  of  Section  7101  of  the  Health  and  Safety  Code; 

"S7104.  Put j£,^of  coroner  to  inter  indigents. 
When  no  provision  is  made  by  the  decedent, 
o^  whei e  the  estate  Is  Insufficient  to  provide 
for  interment  and  the  duty  of  interment  does 
not  devolve  upon  any  other  person  residing  in 
the  State  or  if  such  person  can  not  after  rea- 
sonable diligence  be  found  within  the  State 
the  person  who  has  custody  of  such  remains 
■ay  require  the  coroner  of  the  county  whers 
the  decedent  resided  at  time  of  death  to  take 
possession  of  such  remains  and  he  shall  inter 
ths  same  in  the  manner  provided  for  the  inter- 
Bent  of  indigent  dead," 

Also  see  In  re  SEYMOUR,  15  Cal.  App.  2d7. 

This  same  rule  would  likewise  extend  to  the  Public  Adminis- 
trator in  cases  falling  within  his  Jurisdiction. 

Although  friends  and  lodge  officials  are  given  no  statutory 
right  to  coxitrol  the  disposition  of  remains  of  deceased  persons, 
in  cases  where  either  friends  or  lodge  officials  wish  to  provide 
for  a  roper  and  decent  burial  of  the  deceased  in  the  absence  of 
next  of  kin,  I  can  see  nothing  improper  or  illegal  in  the  Public 
Administrator  releasing  bodies  to  such  friends  or  lodge  officials 
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for  the  purpose  of  providing:  a  proper  and  decent  burial  thoui'h  he, 
of  course,  could  inyest  then  vd.th  no  greater  power  of  dominion 
over  the  body  of  the  deceased  person  than  he  himself  possesses. 
If  there  was  an  executor  of  the  estate,  the  Public  Administrator 
would  have  no  Jurisdiction  in  the  matter  at  all  unless  the  execu- 
tor refused  to  act  in  that  capacity. 

In  suBfflation  then,  as  to  your  third  question  it  is  my 
opinion  that  the  Public  Administrator  has  the  right  to  release 
bodies  to  friends,  lodge  officials  and  executors  of  estate  for 
the  purpose  of  providing  a  proper  and  decent  burial,  and  as  to 
your  fourth  question  I  believe  it  is  clear  under  California  law 
that  the  executor  of  the  estate  does  not  have  prior  claim  to 
bodies  before  relatives  in  the  absence  of  testamentary  disposi- 
tion of  his  body  by  the  deceased. 

5»  Considering  your  fifth  question,  you  were  advised  in 
an  opinion  dated  March  25,  194^  that  an  autopsy  could  not  be  per- 
formed on  the  bodies  of  those  deceased  persons  falling  vithin  the 
category  of  unclaimed  dead  without  first  obtaining  the  permission 
of  the  State  department.  This  opinion  was  based  on  the  specific 
provisions  of  Section  7205  of  the  Health  and  Safety  Code,  which 
reads  as  follows: 

"§  7205.  Unauthorised  post  roorterea 
unlawful .  "it  is  unlawi"ul  for  any  per- 
son, unless  specifically  authorized  by 
law,  to  hold  a  post  mortem  examination 
of  any  imclaimed  dead  without  the  express 
permission  of  the  State  department." 

I  can  find  no  provision  of  law  requiring  the  consent  of 
the  State  Department  to  perform  autopsies  on  those  deceased  remains 
which  are  not  classified  as  unclaimed  dead.  However,  such  autopsies 
must  be  authorized  ty  the  proper  p>«rson  in  each  case  and  aside  from 
the  next  of  kin,  the  Celifornia  law  is  not  clear  as  to  who  can 
authorise  an  autopsy  on  the  body  of  a  deceased  person. 

Weinmann  in  his  "Survey  of  the  Law  Concerning  Dead  Human 
bodies",  Bulletin  of  the  National  Research  Council,  1929,  sets  forth 
tk«  general  rule  on  pt  5d  as  follows: 

"The  rule,  generally  speaking  is  that 
the  person  entitled  to  custody  is  the 
one  to  whom  to  look  for  consent  to  per- 
form an  autopsy." 

And  in  25  Corpus  Juris  Secundum  p.  1027  the  rule  is  stated 
as  follows: 
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"The  general  rule  is  that  an  unauthoriz -d 
autopsy  Is  a  tort  giving  rise  to  a  cause  of 
action  fordaauiges*  There  Is  no  liability 
however  where  the  autopsy  Is  performed  with 
the  consent  of  the  person  entitled  to  the 
right  of  sepulture,  and  in  accordance  with 
such  consent  or  under  legal  sanction*" 

The  courts  have  uniformly  upheld  the  right  of  the  next  of 
kin  to  authorize  an  autopsy  but  after  extended  research  I  have 
been  unable  to  find  any  reported  case  considering  the  right  of 
a  friend  or  lodge  official  to  authorize  an  autopsy* 

In  1947  the  Legislature  enacted  Section  7113  of  the  Health 
and  Safety  Code  which  reads  as  follows: 

"5>  7113.   Permitting  autopsy:   V/rltten 
authorization;   Liability  for  autopsy. 
A  cemetery  authority  or  a  licensed  funeral 
director  may  pejrmit  an  autopsy  of  any  re» 
mains  in  its  or  his  custody  upon  the  receipt 
of  a  written  authorization  of  a  person  rep- 
resenting himself  to  be  any  of  the  following: 

"(a)  The  surviving  spouse, 
"(b)   A  surviving  child  or  parent. 
"(c)  A  surviving  brother  or  sister* 
"(d)   Any  other  kin  or  person  who  has 

acquired  the  right  to  control  the 

disposition  of  the  remains* 

"(e)  The  coroner  or  other  duly  author- 
ized public  officer* 

"A  cemetery  authority  or  a  licensed  funeral 
director  is  not  liable  for  permitting  or 
assisting:  in  making  an  autopsy  pursuant  to 
such  authorisation  imless  it  has  actual  notice 
that  such  representation  is  untz*ue." 

This  section  is  in  effect  a  statutory  enactment  of  the 
general  rule  that  an  autopsy  may  be  authorized  by  the  person  entitled 
to  the  right  of  sepulture  and  subsection  (d)  obviously  contemplates 
that  persons  other  than  relatives  shall  in  a  proper  case  have  the 
rlsht  to  authorizes  autopsy.  However,  when  the  authorization  is 
sifUed  by  other  than  than  the  next  of  kin  it  is  incumbent  upon  you 
to  determine  in  each  case  whether  the  person  so  signing  is  a  "person 
idho  has  acquired  the  right  to  control  the  disposition  of  the  remains." 

As  can  be  noted  from  the  provisions  of  ijection  7100  of  the 
Health  and  Safety  Code,  friends  or  lodge  officials  are  given  no 
statutory  right  to  control  the  disposition  of  remains  of  deceased 
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persons  though  it  is  possible  that  they  may  acquire  a  right 
recognisable  by  a  court  of  equity  in  a  given  case.   As  stated 
in  the  early  but  leading  ease  of  fOJC  ts  GOKDON,  16  Phil.  I85, 

"When  we  speak  therefore  of  the  right  and 
obligation  to  select  the  place  and  direct 
the  manner  of  the  burial  of  a  relative  or 
a  friend,  we  do  not  speak  of  a  right  of 
property,  but  of  rights  and  duties  recog- 
nized by  laws  and  usages  of  society,  as  grow- 
ing out  of  the  natural  relations  of  human 
beings  to  each  other  and  the  divine  and 
human  laws  which  bind  society  together*" 

However,  it  is  purely  a  factual  matter  in  each  case,  and 
unless  you  are  able  to  eliminate  the  possibility  of  there  being 
a  person  in  existence  having  a  superior  statutory  right  to  control 
the  disposition  of  the  remains,  the  possibility  of  suit  and  lia- 
bility is  always  present. 

In  summation  then,  as  to  your  fifth  question  you  are  advised 
that  it  is  my  opinion; 

!•  That  pemission  of  the  State  Department  must 
first  be  secured  before  an  autopsy  can  be  performed 
on  the  bodies  of  the  unclaimed  dead* 

2*  That  as  to  claimed  bodies  that  are  not  to  be 
buried  at  public  expense  an  autopsy  may  be  performed 
withou  tf  e  permission  of  the  State  Department  if  you 
have  the  written  authorisation  of  the  next  of  kin, 
considering  the  devolution  of  right  set  forth  in  both 
Sections  7100  and  7113  of  the  Health  and  Safety  Code, 
and  only  on  the  written  authorization  of  friends  and 
lodge  officials  when  such  persons  have  acquired  the 
right  to  control  the  disposition  of  the  remains,  a 
fact  which  must  be  determined  by  you  in  each  case* 

Respectfully  submitted, 

DIQH  it  •  HOLM, 

City  Attorney. 

To:  Department  of  Public  Health 

TJB 
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August  10,  1949 

SUBJECT:      LIABILITY  FOft  ARCHITECT   FEES  FOR  PLANS  OF  YOUTH  GUIDANCE 
CENTER  RETAINING  WALL,    Oian"ED  FROM  OiilGINAL  CONTRACT. 

0«ar  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"In  the  current  phase  of  the  construction  of  the  Youth 
Guidance  Center  the  Juvenile  Court  Department  has  been 
requested  to  provide  funds  for  a  retaining  wall  at  an 
estimated  cost  of  «25,000. 

"While  plans  and  specifications  were  being  prepared  by  the 
architect  instructions  were  eubnitted  by  the  Department  of 
Public  Works  to  the  effect  that  the  line  referred  to  as 
the  present  boundary  was  30  feet  north  of  the  existing 
property  line  of  Woodside  Avenue. 

"Upon  inquiry  to  the  Department  of  Public  Works  as  to  the 
financial  responsibility  of  this  work  it  was  indicated  that 
the  Juvenile  Court  Department  be  held  responsible  for  the 
cost  of  establishing  the  retaining  wall.   The  concern  of  this 
depaz*tment  is  the  fact  that  provision  and  allowance  for  this 
retaining  wall  in  the  current  phase  was  omitted  and  as  a 
result  now  comes  along  as  an  extra  whereby  this  department 
must  provide  the  estimated  sum  of  «;;25>OUO  plus  the  architect's 
fee  of  7%  for  the  construction  of  this  retaining  wall.   In 
view  of  the  fact  that  this  was  an  omission  in  the  plans  and 
specifications,  apparently  due  to  someone's  failure  to  include 
the  same,  is  there  a  financial  obligation  placed  upon  this 
department  to  pay  the  architectual  fees,  plans  and  specifica- 
tions concerned  with  this  retaining  wall.  An  opinion  will  be 
appreciated. 

"At  the  last  meeting  of  the  Probation  Committee  a  motion  was 
adopted  to  direct  a  communication  to  the  City  Attorney  asking 
for  (1)  a  ruling  as  to  the  responsibility  of  the  architect 
for  the  plans  of  a  retaining  wall  and  (2)  would  there  be  any 
responsibility  to  pay  a  fee  for  this  drawing*" 

The  Youth  Guidance  Center  is  being  built  by  virtue  of  the  Juvenile 
Court  and  Detention  Home  Bonds  voted  by  the  citizens  of  the  City  and 
County  of  San  Francisco  at  the  primary  election  held  on  Tuesday.  June 
1,  194^1  in  the  amount  of  |2, 700, 000.   It  was  expected  by  the  citizens 
when  voting  for  these  bonds  that  the  cost  of  construction  of  all  de- 
tails of  the  Juvenile  Detention  Home  would  be  realized  through  the 
sale  of  these  bonds.  If  there  is  any  liability  therefore  to  the  archi- 
tect for  an  additional  fee,  this  amount  must  necessarily  be  paid  from 
the  bonds* 


An  agr««nient  was  entered  into  on  September  22,  194^,  at  the 
request  of  the  Juvenile  Probation  Department  between  H.  C,  Vensano, 
Director  of  I  ublic  Works,  "acting  solely  for  and  on  behalf  of  the 
City  and  County  of  San  Francisco"  and  the  architect.   It  is  evident 
at  the  outset  that  sslr,   Vensano  was  acting  as  the  agent  of  the  City 
and  County  of  San  Francisco  at  the  request  of  the  Juvenile  Probation 
Department. 

Paragraph  9  of  the  agreement  mentioned  above  provides: 

"(9)  THAT,  no  changes  in  plans  after  orelirainary  drawings 
have  been  so  approved  shall  be  ;aade  by  the  Architects  un- 
less authorised  by  the  iswuance  of  an  order  for  extra  work 
approved  by  the  Juvenile  Probation  Department,  the  Director 
of  Public  Works,  the  Chief  Administrative  Officer  and  the 
Controller,   Such  order  shall  also  require  the  Controller's 
certification  that  funds  are  legally  available  for  such 
extra  work  pursuant  to  the  provisions  of  See.  36  of  the 
Charter.   The  Architect  shall  not  be  entitled  to  any  addi- 
tional compensation  for  changes  made  in  drawings  not  author- 
ised in  accordance  with  the  aforesaid  provisions." 

It  will  be  assumed  during  the  course  of  this  opinion  that  the  necessary 
approval  will  be  obtained  by  the  architect  before  proceeding  with  the 
work  mentioned  in  your  communication,  as  provided  by  the  quoted  para- 
graph above* 

Paragraph  1  has  the  following  provision: 

"(1)  THAT  the  Director  shall  pay  to  the  Architect  in  full 
compensation  for  all  services  to  be  rendered  under  the  pro- 
visions of  this  agreement  a  basic  fee  of  Seven  Percent  (7:^) 
of  the  total  actual  cost  of  all  new  construction  awarded  by 
the  Director." 

It  will  be  noted  that  the  architect,  by  the  terms  of  the  agreement,  is 
entitled  to  "seven  ITA)   jmt   cent  of  the  total  actual  cost  of  all  new 
CPBg^i^ltgUgh  flWird^4  fry  tht  i^Argg^or*"  in  view  of  the  fact  that  the 
z^taining  wall  wientioned  in  your  communication  represents  new  con- 
struction, the  architect  is  ent.itled  to  this  fee. 

Inquiry  disclosed  that  had  the  retaining  wall  been  included  as 
a  pairt  of  the  original  plans  and  specifications,  the  successful  bidder 
would  have  increased  his  bid  by  $25,000.  It  would  therefore  appear 
that  there  is  no  additional  cost  by  virtue  of  the  failure  to  include 
the  retaining  wall  in  the  original  plans  and  specifications.  Inquiry 
further  disclosed  that  plans  and  specifications  were  approved  by  the 
City  Architect  and  the  Juvenile  Probation  Department. 


#3. 
You  Br9   therefore  advised: 

(1)  That  the  architect,  by  virtue  of  the  agreement  afore- 
oentioned,  was  responsible  for  the  plans  and  specirications  of  the 
retaining  wall,  and 

(2)  That  the  City  and  County  of  San  Francisco,  by  the  prx>visioni 
of  the  agreement,  is  obliged  to  pay  the  architect's  fee  for  the  draw- 
ing of  the  retaining  wall. 

Respectfully  submitted, 


OION  R.  HOLM 
CITY  ATTOKKEY 


To:  Chief  Probation  Officer 
Juvenile  Court  Department 


RJB/f 
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August  11,  1949 

SUBJliCT:      i.T-.uT  o-  ciiT  TO  REIMBURSEMENT  WHSfi.  3 

'  y    PitiD   WITHOUT   r.RRfiT     AHi^urv. 


PitiD   WITHOUT  LEGAL   AOTHOk. 
ACTUALLY    -  ,LD 
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OPiMiew 

RE:  JOS:^IH  LIoHT 

Contact  with  the  ^'Ivll  Servic*  ComTiisslon's  office  has 
established  the  fact  that  Joseph  Licht,  B«210,  Office  Assistant, 
Civil  Serrice  Connission,  did  resign  from  his  civil  service  position 
on  Jun«  29 »  1949*  Xhat  thereafter  he  was  re->e?r<|>loyed  by  the  Civil 
Service  Coflnission  in  the  aaoM  position  bs  an  emergency  afpointee* 
That  prior  to  such  re-enployment,  and  on  June  15.  1949 »  the  Civil 
Service  Coouaission  had  certified  a  new  list  of  eli^ibles  for 
positions  of  B-210  Office  Asinistants. 

Tiiat  at  the  time  Joseph  Licht  was  z>e-efflployed  as  an  emergency 
appointee,  there  were  then  on  file  with  the  Civil  Service  Conodssion 
requisitions  for  appointment  of  five  b-210  office  asr^istants  (male) 
-  three  in  the  Public  Utilities  Conmission,  one  in  the  Public  Uel* 
fare  Department,  end  one  in  the  Department  of  Public  vtorks.  Under 
the  Rules  of  the  Civil  Service  Commission  all  of  these  five  prior 
requisitions  for  api^ointment  would  have  to  be  filled  first,  before 
the  requisition  of  the  Civil  service  Commission  for  a  similar  ap- 
pointment could  be  filled. 

Rules  19 t  20,   21  and  23  of  the  Civil  Service  Comnission  on 
this  subject  matter  provide  substanti&lly  as  follows: 

"Hule  19  provides  that  before  being  filled  by  the 
civil  service  Coironlsrion,  requisitions  shall  be 
approved  by  the  Controller  as  to  the  availability 
of  funds,  and  by  the  Mayor*  This  rule  also  pro- 
vides that  such  requisiti(Mi8  shall  be  filled  in 
accordance  with  their  priority  of  receipt  in  the 
office  of  the  Commission. 

"Rule  20  provides  that  only  one  name  shall  be 
certified  for  each  position  to  be  filled,  and 
that  in  case  of  waivers  of  certification,  the 
eligible  next  in  line  for  consideration  at  th« 
time  the  requisition  involved  was  z*eoeived  and 
clocked  in  the  office  of  the  ComiissiCHi  shall 
be  offered  the  position,  until  said  position  hai 
been  filled. 

*B»le  21  provides  for  waiver  of  certification 
under  which  persons  may  waive  appointment  when 

offered. 
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*>»1»  23  provides  that  «n  eligible  has  three 
days  to  respond  to  a  notice  of  probable  ap- 
pointnent,  fuillng  which  he  shall  automatically 
be  placed  under  waiver  for  appoiatnent." 

As  of  August  2,   1949  two/the  five  prior  peroaaAnt  requisl* 
tions  for  t-210  Office  Assistaar  still  remained  unfilled  -  one  for 
the  DepartnenT,  of  Public  Welfare  and  one  for  the  Department  of 
Public  'works.  A  report  of  the  Civil  .Service  staff  on  this  aubjeet 
■atter  dated  August  2,   1949»  and  dealing:,  specifically  vibh  Joseph 
Licht,  stated  in  part: 

"••.  we  have  proceeded  vith  the  filling  of  the 
vaeaacies  in  the  cla»5  of  Office  As^^istant  with 
all  possible  dispatch.  It  is  furthermore  obvious 
thot  a  vacancy  in  that  rank  in  this  department 
could  not  have  been  filled  from  the  list  of 
elii;illes  ^ven  as  of  this  date,  since  prior  and 
unfilled  re4uisitions"'are  on  Tile  and  are  la 
process  of  being  filled  according  to  rules  of 
the  CoMDlssion.  Any  requisition  received  after 
the  two  requisitions  nov  on  file  in  this  office 
could  not  be  filled  until  the  prior  icquisltions 
were  filled. 

"We  are  certifying  permanent  eliclbles  from  sev- 
eral bimdred  different  lists  at  an  average  rate 
of  250  per  month.  This  it»  exclusive  of  temporary 
appoiatments.  It  may,  and  often  does  require 
several  weeks  to  fill  all  positions  in  a  class 
after  a  list  is  adopted.  In  the  last  series  of 
engineering  examinations,  Kilch  were  adopted  on 
June  1,  1949 I  there  are  still  non-civil  service 
appointees  in  some  of  these  claases.  These  are 
being  replaced  as  rapidly  as  civil  service  appoint- 
menta  can  be  made  from  liets.  The  same  is  time  of 
other  claases.  It  is  act  possible  to  fill  all  the 
positicms  lamKidiately  upon  adoption  of  a  list  under 
our  rules*  That  has  always  beon  true  and  will  con- 
tinue to  be  true." 

Vo  are  advised  that  in  such  situations  it  has  been  the 
practice  of  the  Civil  Service  Cemsdssion  in  the  past,  to  tem- 
porarily fill  requisitions  so  unavoidably  delayed  in  filling  - 
with  an  emergency  appointee. 

Section  149  of  the  Charter  provides  for  emergency  appoint- 
ments, in  paz*t,  as  follows: 
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•  position  in  the   claaa  requisitioned  bv  th* 

ril-ibli  f^r''^^\i*"P°'*^'T'  appointment  an     ^ 
iii^t'^^f  ^^®«  another  list  dsemed  by  th« 
cwj^Mlon  to  be   suitable  to  tenporirlly 
groTide  the   service  desired;   or  Ly  authorize 

«!^  r  ®r«''fi««cy  appointment  thereto  for  e 

tn  a  r^^i***''^^^?^  "^"«^y  ^«y«  and  onJy  ii. 
nr  tM      *?^!r  ^PPo^tment  under  the  provisions 
of  this   charter  can  be  made   ....«       *'^"^-»"Sions 

-e.  to  inSc\\":'tha%';j:sT;ori"2  jfef  ^?  Srjjf  ^^°"^«^-  -"^<^ 

existence,  where  no  elilible  is  avJiliSL  thf^^f^^^*^  """^r  be  in 
■ent,   either  because   UrthJ  li»?^I^^„  **^''^£'"°"  ^^'^  appoint- 
the  nonsal  and  orderly  procLainr  ^?*  ??<^??Jf  exhausted,   or   (2)    in 
under  the  rules  of  the  Ci?il     frv^^l  ?iifP\**  ^'''^  «^<^*»  ii^t, 
•ligible  is  not   presently  obt^Jnlhi!  ^«~i»«ion.   ««  available* 
is  then  proper  tJbi  SadJ  for  i^if  o^  ««  emergency  appointment 
or  until  M«vailable^llJbL%!;i!**  not  exceeding  ninety  days, 

net  of  -Ugibles  SSe^^tfi'proJSioSs'^f tJe'JhfJr'""*?  'l'"''  ^ 
bsea  heretofore  indieatAH     iii^ht  "®  Charter.     As  has 

tliss  ae  available  ellrlSil  i^  ^5^k  *"*•*•  "P  through  the  present 
of  B.210  OfflSe  Asslitiii  t«  ti-  r?  ffocessed  for  the  posit™ 
of  the  fact  tS!t  thiJe^eri  atni  irfLT''S*^^^?«»^^«^*'»  ^"  ^^i-*^ 
the  Civil  Service  cSSissionfoi  Jfiff/^''^^^"^^*"*"*  unfilled  by 
departments.     Under  iSeheinA.if  similar  eaploywents  to  other 

of  Joseph  Licht?':i  rBi:2io"mcrnsiSt«rcf;;?^  ^^^'"''"^"^ 

■ission,  was  and  is  proper  and  legal!  '  service  Cob« 

«tiy  ^.tiT  iueg^!ij'?rjdio^':L^i*L?h\"?n?  *^-''*  ^^  •-  ?— 

»•  an  emergency  appoiStawnt.   •'°®«P^  ^^cht  in  his  present  employment 


«  law  clerk.  *^*  ^**""*y  **»  promptly  reclassified  as 
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Ourln,'  th«  period  of  Hr*  Toon«y*s  appointment  as  a  part* 
time  K4  Attorney,  CiTil,  and  his  assumption  of  the  position  »ndl 
performance  of  the  duties  thereof*  under  such  irregular  appoint- 
■ent  he  beeaae  a  de  facto  officer* 

MtKfiMNA  T.  NICHOLS,  179  ^. -•  (2)  121; 
SoHOoNOVEK  Y.  CITY  of  VUO' MA,   14  S.W,  (2)  9 

and  as  such  de  facto  officer  he  is  entitled  to  retain  any  compensa* 
tion  alr«;ad]r  paid  him  by  the  city  for  such  past  serrices* 

NeKlHiU  V*  NICHOLS,  (supra) ; 

U  ^-u.ulCAH   JUIilSPalDwNCE,  page  239,  i491 

Tou  are  therefore  adTlsed  that  the  city  is  not  entitled  to 
any  reimbursement  of  mcmeys  from  Thomas  A.  Toomey,  Jr. 

^e;   V.  ILL! AM  L  MULLXM^ 

ROGER  QAUi^Al 

At  the  outset  we  want  to  make  it  clear  that  in  the  present 
state  of  tne  recoi'd^  and  for  purposes  of  this  opinion,  we  must  accept 
the  certification  of  the  Uistrict  Attorney  (as  set  forth  in  his 
proposed  appointment  of  iioger  Qarety,  on  file  with  the  Civil  Ser- 
Tioe  Commission) ,  that  koger  Garety  has  the  resident  qualifications, 
as  required  by  Section  7  of  the  Charter. 

Contact  with  the  Civil  Service  Conni8si<m*8  office  reveals 
the  fact  that  both  William  MuUins  nnd  Roger  Qarety  v^ere  appointed 
to  aerve  as  clerks  in  the  v^arrant  and  bond  Office. 

Section  30  of  the  Charter*  dealing  with  the  Bond  and  War- 
rant Office,  provides  in  part  as  follows: 

"There  shall  be  a  warrant  and  bond  office. 
The  district  attorney  shall  appoint  an  as* 
•ilttant  to  have  charge  of  the  warrant  and 
b<md  office  to  be  designated  warrant  and  bond 
deputy,  and  auch  additional  assistants  and 

clerks  slb  may  be  provided  bv  the  budget  and 
appropriation  ordinances.  No  person  shall 
be  appointed  warrant  and  bond  deputy  who  is 
not  at  the  time  of  his  appointment  qualified 
to  practice  law  in  all  the  courts  of  this 
state.  The  warrant  and  bond  deputy  shall 
keep  his  office  open  continuously  night  and 
day  for  the  transaction  of  trainees}  he  shall 
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draw  and  approT*  with  his  signature  ,  H  com- 
plaints and  warrants  in  criminal  actions  to 
be   prosecuted  in  the  municipal  couits  and  any 
inferior  court  established   by  law  in  this  city 
and  county  and  possessing  criainal  Jurisdiction: 
he  shftil  have  custody  of  all  bail  Unds  and 
appeal  bonds  takon  in  such  courts," 

deal.  specifUaily%??J^th*''JL^^\'  ""f'i^"  °^  ^^*  ^•^•^*'^''  «hich 
the  Dilf^Ut  utiJn^y's  umcr'^Slv^  """""^  Office,   attached  to 

ney  to  be  assigne^t;  the  omSe^J  t^ti'desfL;?:^'''"'^  ""'**''- 
end  bond  deputy."     Thii  oniw  m.rT**^      I?  oe  designated  as  "warrant 

W«Tant   c;.r2K"   to  '^"L.Jtf^rJ.'"  "'"f"')'.   Criminal   (bond   and 
llBii  or  «uni<!^  ;?»         po»ition»  in  question,   ciinnot  in  «my  wise 
iiMi  or  qualify  the  provision,  of  the  Charter  iteelf,  ' 


■•a  are 


•f  section  3S':?  t'Se'\harw"S^!i;,*;?trfr  w^'   ^^'^'^'^  provisions 

siJte"?!^-^^  -^- ^u:!iiic^^rir?JX^'Lt^  "^^^^^  ,^-^«^ 

aoger  Oarety**we?eVop^riran^ri?;J  '^'J   ^^'*^  '^^^^"'  **^"»«  -"^ 
under  the   r^vlsio^  jriJetiSS^S  «/f^  ^'•rJ:*"^  ^'^  ^"^^  ^^•''^^» 
and  were  entJtlcJ^o  tl  nlH^ly  IL  Cilv%tt^lV<   *"^  "^f**  they'are 
rant  and  Bond  Clerks.  ^  ^*^''  services  as  War- 

^^^^  rou  are  thus  advised  in  connection  with  your  inquiries  as 

Respectfully  submitted, 
Ql(m  «U   HQUI 
10:      controller  City  Attorney 


NSW 


w. 


-^i. 
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August  13,  1949 


SUBJECT:   VOTE  BY  A  COMMITTEE  OF  BOARD  OF 
SUPERVISORS  COMPOSED  OF  THREE 
MEMBERS  ON  ADOPTION  OF  Ri::SOLUTION 
IN  COMMITTEE,  CALENDAR  ITEM. 


Gentlemen: 


Supervisor  Lewis  has  requested  an  opinion  as  follows: 


REQUEST 

'%'b'hen  a  committee  of  the  Board  of  Super- 
visors,   composed  of  three  members,  takes  a 
vote  on  the   adoption  of  a  resolution  in 
committee,    and   one  member  of  the   committee 
vot«8  for  the  adoption  of  the  resolution, 
and  two  members  vote  against   adoption,   should 
there  appear  on  the   calendar  of  the  Board  of 
Supervisors  of  its  ensuing  meeting  an  item 
showing  that  the   conmittee  reccmunended  against 
passage  of  the   resolution?" 


OPINION 

The  Charter  provides  in  Section  10  for  "a  calendar  of 
the  business  scheduled  for  each  meeting"  of  the  Board,  The  reso- 
lution referred  to  is  business  scheduled  for  action  by  the  Board 
because  of  the  fact  that  the  vote  of  the  Committee  is  a  referral 
of  the  matter  to  the  Board  with  a  report  of  the  Committee 
recommending  against  adoption. 

The  exact  form  of  the  calendar  is  not  prescribed  by 
law  or  rule,  but  so  long  as  committee  reports  are  published  in 
the  calendar,  they  should  be  published  without  regard  as  to  whether 
the  recommendation  of  the  Committee  is  for  or  against  the  measure 
to  be  considered  by  the  Board.  In  either  event  it  is  the  report  of 
the  Committee. 

You  a  re  therefore  advised  that,  under  the  present  form 
of  calendar  in  use  by  the  Board,  committee  recommendation  as  to 
passage  of  a  measure  should  be  shown,  regardless  of  the  nature  of 
the  recommendation,  whether  it  be  for  or  against  adoption. 

Respectfully  submitted, 


TO:  THE  BOARD  OF 
SUPERVISORS. 
CC:  MAYOR  ROBINSON. 


DION  R.  HOLM 
City  Attorney. 


WP 
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August  17,  1949 

SUBJECT:      REPLACEiffiNT  OF  STREET  li'IPROVE. ENT  BONDS;    STREET 
II4PR0VEi^NT  BONDS  OF  MORSE  STREET 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"Forwarded  herewith  are  affidavits  from 
Edna  G,  Mc(.^uesten,  Meyer  flosenberg,  M, 
J.  Malatesta,  i/alter  Mc^uesten,  and  Carl 
A.  Kay. 

"These  have  to  do  with  the  matter  of  three 
bonds  for  improvements  in  Ilorse  Ltreet, 
Bond  Nos.  4227,  422g,  and  4229.  I'lrs.  HcQuesten»s 
affidavit  states  these  bonds  have  been  lost  and 
makes  request  that  duplicates  be  issued  therefor, 

"Please  advise  us  as  to  what  procedure  should 
be  followed  in  order  to  accomplish  her  request," 

OPINION 

You  have  requested  advice  on  the  proper  procedure  to  follow 
in  connection  with  the  issuance  of  duplicate  bonds  to  replace  certain 
others  ov-ned  by  i4rs.  Edna  G,  ilcUuesten  of  1326  Garlotta  Avenue, 
Berkeley  3,  California,  which  have  become  lost.  The  bonds  in  question 
are  rlorse  Jtreet  Improvement  Bonds,  Nos.  4227,  422^  and  4229.  You 
have  also  submitted  therewith  the  affidavits  of  iirs.  McQuesten, 
Meyer  Bosenberg,  M.  J,  Malatesta,  U alter  McQuesten,  and  Carl  A.  Kay, 
all  of  which  have  been  examined  and  support  the  ownership  of  said 
bonds  in  Mrs,  McQuesten, 

Bonds  of  this  type  may  be  replaced  either  by  court  order 
resulting  from  a  suit  in  equity  brought  by  the  owner  against  the  City 
and  County  of  3an  Francisco,  or  by  voluntary  act  of  your  office.   In 
the  latter  event,  you  may  re-issue  or  replace  such  lost  bonds,  upon 
first  receiving  from  the  owner,  an  indemnity  bond  against  future 
presentation  of  the  lost  bonds.  The  indemnity  bond  should  be  a  common 
law  bond  indemnifying  yourself  and  the  City  and  County  from  any  loss 
resulting  from  replacement  or  re-issuance  of  the  bonds.  You  should 
also  require  reimbursement  of  any  charges,  costs  or  expenses  necess- 
arily incurred  in  connection  with  such  replacement.  The  indemnity  bond 
should  be  approved  as  to  form  by  the  City  /ittomey. 
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Since  your  request  was  received,  it  has  been  learned  that 
the  specific  bonds  are  due  and  that  fvinds  are  available  for 
such  redemption.   In  such  event,  if  Mrs,  IIcQuesten  is  willing  to 
give  indemnification  against  future  presentation  of  the  bonds,  you 
may  make  payment* 

Respectfully  submitted 


DION  R.  nOUA 
City  Attorney 


To:  Director  of  Department  of  Public  \iorks 
<J£B 


August  29,  1949 


SUBJECT:   CHARACTtR  OF  "SCHOOL •*  PERMITTED  IN  KBSIDENTIAL 

DISTRICTS. 


Gtntlaraen: 


I  as  la  receipt  of  your  r«qu«8t  for  an  opinion  as 


follows I 

"The  Dspertnsnt  of  City  Planning  Is  in  reeslpt 
of  a  copy  of  a  requsst  for  an  opinion  addressed 
to  you  by  Dorothy  McDonald  relative  to  the  es- 
tablishment of  a  University  In  a  First  Residential 
District,  The  Department  has  already  Indicated 
to  the  party  asking  for  the  opinion,  that  the 
proposed  use  does  not  conform  to  the  City  Attorney* a 
opinion  rendered  Kebruaz*y  15,  1940.  We  are  there- 
fore concerned  and  would  a  {predate  a  copy  of  your 
reply  to  this  letter. 

"To  inform  you  more  specifically  than  Is  stated 
in  the  request  to  you,  we  have  enclosed  herewith 
the  Ofriclal  Announcement  of  the  Lincoln  University. 
In  reviewlni;  the  Announcement  Bulletin  the  courses 
Indicated  therein  are  primarily  of  a  standard  above 
any  Primary  or  Secondary  Schools  and  therefore  would 
serve  adults,  rather  than  children  and   would  not  be 
related  to  a  First  Residentioil  idstrict  as  grade 
schools  are,  but  rather  serve  a  city  or  region  as 
s  whole* 

"All  Universities  and  Colleges,  except  the  Lincoln 
University,  located  in  the  Residential  areas  in  Saa 
Francisco,  are  on  sites  that  are  either  separated 
by  an  open  area  or  are  contained  within  one  or  two 
blocks,  but  in  no  case  is  a  University  located  in 
a  single  dwelling  which  is  in  a  First  Residential 
District. 

"A  use  such  as  the  one  proposed  would  doubtless 
Introduce  problems  and  develop  activities  Inappropriate 
to  a  First  Residential  area.  The  question  is  whether 
or  not  it  is  a  "school"  in  the  sense  Intended  by 
the  zoning  ordinance." 

The  letter  of  Mrs.  Dorothy  Dickens  KacDonald,  to  which 
you  have  referred  in  your  above  request,  has  b4en  considered 
in  formulating  this  opinion. 


la 

0  P  I  M  I  0  M 

InT«0tigatlon  disoloscs  that  th«  southsld*  of  Paelfle 
AT«nu«,  w«st  of  Gou^  ;itr««t  and  toward  OetaYia,   la  eoned 
Pirat  Raaidentlal.     Th«  aouthalda  of  Paelfle,   east  of  Gough 
and  toward  Franklin,   la  aonad  Second  Residential* 

Section  3  of  the  Llty  Planning  Code  permits  ''sehools" 
to  be  aalntalned  In  a  First  Residential  District.     Section  4  of 
that  saae  Code  permits  the  more  liberalised  uses  of  a  Second 
Realdentlal  zone  character;   and  also  provides,   In  addition, 
that  all  First  Residential  uses  may  be  present  In  a  Second  Resl- 
deatlal  sone. 

The  foeal  Issue,  therefore.  Is  the  determination  of  the 
meaning  to  be  given  the  word  ** school"  as  such  Is  used  In  the 
above  noted  provisions  of  the  Planning  Code. 

The  following  evaluations  of  the  word  "school"  appear 
in  38  Words  and  Phrases: 

A  "school"  Is  a  place  for  Instruction  In  any  branch 
or  branches  of  knowledge.     (Alexander  v.  Ffallllps.  254  P.  1056 
(Arls.)   52  A.L.H.  2U-) 

"Sehool"  Is  a  generic  term,  and  denotes  an  institution 
for  Instruction  or  education.     (American  Aavlum  of  Deaf  and 
Dumb  V.  Phoenix  bank.  4  (Conn.)   172,  10  Am.  Dee*  112) 

A  sehool  Is  an  institution  for  learning;  an  educational 
establishment;   an  assemblage  of  scholars;   those  who  attend  upon 
the  Instruction  in  a  school  of  any  kind;  any  place  or  means  of 
discipline.  Improvement  or  instruction.     (In  re  Sanders.  53  (Kan.) 
191,  36  P.  3W 

In  State  Bpay^  9i/^imn  V/t  "^^^9,  84  (Ky.)  626,  2  S.W. 
225,   the  court  -  in  considering  whether  an  institution  for  instruc- 
tion in  pharmacy  could  be  termed  a  "school"  -  said  that  the  term 
"sdiool"  is  a  generic  one;   that  in  its  broad  sense  it  Included 
all  educational  institutions.     It  further  said  that,  generally 
speaking,   "sehool"  and  "collie"  are  convertible  terms,     end  that 
it  is  correct  to  speak  of  any  educational  institution  as  a  "school". 

In  view  of  the  above  authorities  you  are  advised  that 
regardless  of  iiAether  the  property  eoneemed  is  in  one  or  the 
other  of  the  above  noted  realdentlal  sones,  the  devoting  of  it 
to  the  purposes  of  Lincoln  University  -  which  I  conceive  to  be 
within  the  purview  of  the  word  "sehool"  as  used  in  the  City  Planning 
Code  -  is  a  permissible  use.     The  opinion  of  my  predecessor  dated 
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F«brxLary  15,  1940  has  not  b«en  oYerlooksd  in  formulating  this 
opinion. 

Raspectfully  subnittad, 


DION  R.   HOLM, 
City  Attorney, 


To:   City  Planninc  Coauaiasioa 

Inn 


August  29,  1949 

SOfiJKCT:      EFFECT  OP  REZONING  OF  PROPERTY  AFTER  ISSUANCE  OF 
BUILDING  PERMIT;    GRAY3T0NE   TERRACE,   ETC. 

Gentlamcn: 

This  office  la  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"At  its  meeting  of  August  22nd,  the  Board  of 
Supervisors  had  before  it  for  consideration  an 
appeal  from  a  decision  of  the  City  Planning 
Commission  by  its  Resolution  No.  3630  dated 
June  30,  1949,  disapproving  application  to 
rezone  Assessor's  Block  2719-B,  bounded  by 
Graystone  Terrace,  Pemberton  Place,  Burnett 
Avenue  and  Iron  Alley,  frt>ffl  Second  Residential 
District  to  First  Residential  District. 

"The  board  was  informed  that  on  June  30,  1949, 
and  prior  to  the  time  of  adoption  of  the  City 
Planning  Commission  resolution  mentioned  above, 
valid  building  permits  were  issued  for  the  con- 
struction of  second  residential  district  struc- 
tures within  the  area  sought  to  be  resoned* 

"In  view  of  the  issuance  of  said  permits  prior 
to  adoption  of  the  Commission's  resolution, 
several  members  of  the  Board  voiced  inquiry  as 
to  whether  or  not,  should  the  Board  in  its  dis- 
cretion decide  to  overrule  the  decision  of  the 
City  Planning  Commission,  any  practical  effect 
would  be  accomplished.  In  other  words,  even 
were  the  Board  to  allow  rezoning  to  First  Residential 
District,  would  it  still  be  permissible  for  the 
holders  of  said  permits  to  erect  multiple  unit 
structures  (Second  Residential)  in  said  area  a* 
a  non-conforming  use?" 

2.  P  I  N  I  0  N 

The  question  raised  by  your  request  is  whether  any 
action  of  your  board  in  overruling  the  decision  of  the  City 
Planning  Commission,  and  allowing  the  rezoning  of  the  property 
in  question  from  a  second  residential  district  to  a  first  resi- 
dential district,  would  have  the  effect  of  nullifying  or  voiding 
the  penait  theretofore  issued  to  the  owner  of  the  property  by 


the  central  permit  b\ir«&u  so  that  the  said  owner  may  not 
thereafter  construct  the  Improvement  pursuant  to  the  permit* 

I  haye  been  advised  by  the  attorney  for  the  permittee 
that  In  the  Instant  situation  the  owner  of  the  property  has 
Incurred  an  architect's  fee  of  <;:22, 663.00  In  connection  with 
the  improvements  contemplated  by  the  permit,  has  paid  preliminary 
financing  charges  to  the  PHA  in  the  sum  of  1750.00,  has  paid 
to  the  Department  of  Public  Vorks  of  the  City  and  County  of 
San  Francisco  for  permit  fees  the  sum  of  $1,413 vTS  and  has 
incurred  other  expenses  in  connection  with  appraisals  and  sur- 
veying. 

The  effect  which  a  change  in  the  provisions  of  a 
zoning  ordinance  will  have  upon  a  building  permit,  theretofore 
issued,  is  determined  by  whether  the  holder  of  the  permit  has 
secured  a  vested  right. 

Generally,  the  courts  have  stated  that  where  substantial 
expenses  have  been  incurred  in  connection  with  the  Improvement 
of  property  for  which  Improvement  a  permit  has  been  granted,  or 
substantial  work  has  been  performed,  the  holder  of  a  permit 
has  secured  a  vested  right  and  a  suosequent  change  in  the  zoning 
law  will  have  no  effect  on  his  right  to  proceed  with  the  improve- 
ment pursuant  to  the  building  permit. 
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London  v.  Robinson.  94  Gal.  App,  774; 

Trans-Oceanic  Oil  Corp.  v.  Santa  barbara^ 
85  Cal.  App.  Ud)  776. 

Whether,  in  any  particular  instance,  the  expensss 
incurred  or  the  amo\int  of  work  performed  are  sufficient  and 
substantial  enough  to  accord  the  holder  of  a  permit  a  vested 
right  therein  is  a  question  which  in  close  cases  must  be  decided 
by  the  courts* 

As  a  guide  to  your  board  in  the  matter, some  of  the 
California  cases  Involving  this  problem  are  herein  set  forth: 

The  case  of  ^ rougher  v.  Board  of  Permit  Appeals.  205 
Cal.  426,  Involved  a  situation  where  the  ordinance  was  adopted 
after  the  applicf<tlon  for  permit  was  filed  but  before  it  was 
issued.  The  building  inspector  refused  to  issue  the  permit 
on  the  ground  that  the  building  could  not  be  constrxicted  under 
the  ordinance  which  had  been  adopted.  Suit  was  brought  to  compel 
the  building  inspector  to  Issue  the  permit.  The  court  held 
that  the  applicant  was  no  longer  entitled  to  have  the  permit 
issued  after  the  ordinance  was  adopted  restricting  the  use  to 
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which  the  property  co\;dd  be  placed. 


The  case  of  London  v»  Kotiason.  supra,  involved  a 
situation  somewhat  comparable  to  that  in  the  instant  case.  There 
the  owner  purchased  the  lot.  adopted  plans  and  specifications 
for  the  erection  of  a  building,  entered  into  a  contract  therefor, 
and  a  building  penait  was  issvied  to  him.  All  fees  were  paid 
and  thereafter  the  building  contract  together  with  the  plans 
and  specifications  was  filed  in  the  recorder's  office.   Thereafter, 
a  new  zoning  ordinance  was  adopted.  Suit  was  brought  to  restrain 
the  ovner  in  proceeding  with  the  erection  of  the  building  pursuant 
to  the  perait.  The  court  held  that  the  owner  was  within  his 
rights  in  proceeding  to  erect  a  building  after  the  charge  in  the 
zoning  law.  The  court  stated  that  the  zoning  ordinance  was  not 
retroactive  and  quoted  from  43  C.J.  344  as  follows  (p.  777): 

"Zoning  re^rulations  ordinarily  have  no 
retroactive  effect  unless  the  authorizing 
legislation  specifically  so  states.  By 
force  of  statute  or  ordinance  zoning  regulatidns 
may  not  have  the  effect  of  revoking  permits 
for  buildings  granted  prior  to  their  adoption.' 


fi 


In  Trans-Uceanic  Oil  Corp.  v.  Santa  Barbara,  supra, 
a  permit  was  issued  and  pursuant  thereto  the  company  engaged 
in  construction  work.  At  the  cost  of  ;ip4500  it  constructed  sub- 
stantial concrete  foundations  for  a  derrick,  erected  an  oil 
derrick,  dug  a  sump  hole,  erected  a  power  house,  moved  boilers 
into  place,  and  laid  necessary  pipelines  to  the  site.  No  actual 
drilling  was  commenced  because  of  the  war  and  army  occupation 
of  the  property.  After  the  army  returned  the  property  to  the 
company  the  City  Council  adopted  a  zoning  ordinance  restricting 
the  use  to  which  the  property  in  question  could  be  placed,  and 
thereafter  the  City  Council  revoked  the  permit  which  had  theretofore 
been  issued  to  the  company.  The  court  held  that  the  City  Council 
could  not  revoke  the  permit  and  stated: 

",  .  .  A  permit  having  issued,  the  power 
of  a  municipality  to  revoke  it  is  limited. 
If  the  permittee  doev  nothing  beyond  obtaining 
the  permit  or  fails  to  comply  with  reasonable 
terms  or  conditions  expressed  in  the  peznit 

f  ranted,  the  proper  authorities  may  revoke  it. 
Citing  Cases)  If  a  permittee  has  acquired 
a  vested  property  right  under  a  permit,  the 
permit  cannot  be  revoked.  The  principle  is 
stated  in  9  American  Jurisprudence,  section 
i,   page  204:  *By  the  weight  of  authority, 
a  municipal  building  permit  or  license  may  not 
arbitrarily  be  revoked  by  raxinicipal  authorities, 
partiowdarly  where,  on  the  faith  of  it,  the 
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ovmer  has  Incurred  naterial  expense.   Such 
a  permit  has  been  declared  to  be  more  than 
a  mere  license  revoeable  at  the  will  of  the 
licensor.  V.lien,  in  reliance  thereon,  work 
upon  the  building  is  actually  commenced  and 
liabiliti  es  are  incurred  for  wozic  and  material, 
the  ovmer  acquires  a  vested  proper-ty  right  to 
the  protection  of  which  he  is  entitled*'" 

lou  are  thus  advised  that  vdxere  a  permit  has  been  Issued, 
a  subsequent  change  in  the  zoning  law  will  not  affect  the  right 
of  the  permittee  under  the  permit  where  he  has  secured  a  vested 
right  therein  by  incurring;  substantial  expenses  in  connection 
with  the  improvement  contemplated  by  the  permit  or  by  substantial 
construction  under  the  permit. 

In  a  close  case  such  as  this  >^ere  there  is  no  substantially 
identical  decision  In  Calif ornia,  the  question  of  whether  a 
permittee  would  have  a  vested  right  theieto  can  only  be  adequately 
and  properly  answered  by  the  courts. 

Respectfully  submitted, 
DION  H.  HOLK 

City  Attorney 

to:  boaz*d  of  Supervisors 
cc:  Tha  Mayor 
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S«pt«ab«r  6,  1949 


SUBJECT:      PURP05SS  FOR  WHICH  THE  FUNDS  OF  THE  BOND  IS^UE  OF  1947  FOR 
RECRSATlOiUL  FURPOS£;»  MAY   BE  EXPENDED  IF  THE  PHUPOSED 
CHARTER  AMKHDMSJIT  FOR  PARK-RECRSATICN  CON^LIDATION   IS  AP. 
PROVED  BX  THE  VOTERS. 

Ckntlenwn: 

This  office  le  in  receipt  of  your  request  for  an  opinion  which 
reads  a*  followa: 

'*0n  i^fonday,  August  29.  1949,  the  Board  of  Supervisors 
ordered  submitted  to  the  electorate,  for  appearance  on  the 
HoTeaber  ballot,  a  proposed  charter  amendment  to  provide  for 
the  consolidation  of  the  Recreation  and  Park  Commissions  and 
Departments,  the  terms  of  which  Hr.  Valker  Peddicord  of  your 
office  is  familiar. 

"There  was  submitted  to,  and  approved  by.  the  electorate, 
in  1947,  a  bond  issue  in  the  amount  of  #12,000,000  for  re- 
ereation  purposes.  Copy  of  resolution  0779  (Series  of  1939) 
determining  and  declaring  that  public  interest  and  necessity 
demanded  those  things  provided  for  by  the  terras  of  said  re«> 
solution,  is  attached  hereto. 

**I  have  been  directed  by  Supervisor  Gallagher  to  request 
that,  in  time  for  consideration  on  Tuesday,  September  6,  1949* 
you  render  to  him  an  opinion  responsive  to  the  following: 

*1.  What  is  the  gwieral  effect  of  the  proposed  charter 
amendment  providing  for  Park-Recreation  consolida- 
tion, considered  in  connection  with  the  recreation 
bond  issue  heretofore  refez*red  to? 

"2.  AssiuBing  that  the  proposal  for  Park-Recreation  con- 
solidation is  approved  by  the  electorate  in  November, 
1949: 

(a)  By  whom,  how,  and  for  what  puz>poses  will  or  may 
the  funds  authorised  by  the  recreation  bond  issue 
of  1947  be  applied  or  expended? 

(b)  Aside  from  the  general  purposes  for  which  the 
bond  issue  was  voted,  recited  in  the  attached 
resolution,  is  the  Board  of  Supervisors  boiand, 
legally  or  morally,  by  any  representations  made 
by  the  Board,  its  individual  members,  or  any 
other  agency  to  the  effect  that  certain  and 
specific  recreational  facilities  would  be  pro- 
vided? 
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"(e)  Could  any  of  tho  aonoys  provldod  by  auch  bond 
issuo  bo  uood  for  park  purposes  or  any  purposo 
othor  than  thoso  recited  in  the  resolution  re- 
ferz>ed  to? 

*(d)  Could  any  of  the  recreation  bond  fUnds  be  utl* 
liaed  for  recreational  facilities  in  or  upon 
properties,  now  city-oxned  or  to  be  acquired, 
other  than  properties  which  are  presently 
under  the  jurisdiction  of  the  Recreation  Com- 
■iseion  or  are,  in  the  recreation  bond  prograii 
adopted  by  the  Recreation  Cosmission,  proposed 
for  a  cquisition* 

"duperrisor  Qalla^er*s  g«fieral  purpose  is  to  determine 
whether  or  not  the  pregraa  of  the  Recreation  Coflniasion,  upon 
which  the  electorate  apparently  relied  iih«i,  by  a  two-third* 
Yote  they  approved  the  meaauiTe,  can,  under  Recreation -Park 
consolidation,  be  deviated  from  in  any  such  nanner  as  will  re- 
sult in  not  actually  providing  those  facilities  which  the  public 
understood  would  be  laade  available  when  it  approved  the  bond 
issue  •** 

(1)  Th*  proposed  charter  amendment  providing  for  the  Paxic -Re- 
creation consolidation,  would  have  no  effect  upon  the  recreation  bond 
issue  previously  approved  by  the  people  of  San  Francisco.  An  examina- 
tion of  the  proposal  presented  to  the  voters,  and  approved  at  the 
Meveaber  1947  election  shows  that  the  purpose  is  as  follows: 

*The  improvement  and  enlargement  of  existing  playgrounds 
and  recreation  centers  and  the  acquisition  of  lands  and 
ths  improvement  of  lands  for  existing  and  new  play- 
grounds and  recreation  centers,  the  construction  of 
•oildings  and  acquisition  of  equipment  and  facilities 
consisting  of  gymnasiums,  swioning  pools,  athletic 

frandstands,  club  rooms,  kitchen  and  sanitary  facilities, 
ighting  apparatus  and  other  works,  properties  or  struc- 
tures necessary  or  convenient  for  public  playgrounds  and 
recreation  centers,  within  and  without  the  City  and  County 
of  3aii  yraneisco,  and  that  the  estinuited  cost  of  said  muni- 
cipal impzx>vement  is  and  will  be  too  great  to  be  paid  out 
of  the  ordinary  annual  income  and  revenue  of  said  City  and 
County." 

A  further  examination  of  the  proposed  charter  amendment  indicates 
that  there  is  no  intention  to  abandon  any  of  the  functions  of  the 
Rmereation  Commission,  nor  to  change  any  of  its  purposes,  but  is  solely 
presented  to  unify  the  functions  of  the  Recreation  and  Park  Comissions 
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into  on*  CoflBiatlon,  and  I  quote  fx*om  the  amendment  what  the  new  coa- 
■Isaion  duties  eonalst  of.  Section  40  reads  in  part  as  follows: 

*The  reereation  and  Park  Department  and  the  Recreation 
and  Park  Cownission  shall  be,  respectively,  the  sue- 
eessors  in  all  regards  of  the  Recreation  Departaent  aod 
the  Park  Oeparta«it  and  of  the  Recreation  Coandssion  sn4 
the  Park  Comission,  which  departments,  connissions  and 
offices  of  oomissioner  thereof  shall  cease  to  exist*" 

Section  42  reads  in  part  as  follows: 

"The  recreation  and  park  eoanission  shall  have  the  com- 
plete and  exclusive  control,  n&anageaient  and  direction 
of  the  pazics,  playgrounds,  reereation  centers  and  all 
other  recreation  facilities,  squares,  avenues  and  grounds 
i^ich  are  in  the  charge  of  either  of  said  coonissions  on 
the  effective  date  hereof,  or  are  thereafter  placed  in 
the  charge  of  this  comisaion, including  exelueive  power 
to  erect  and  to  superintend  the  erection  of  buildings  and 
structures  thereon,  and  to  construct  new  parks,  squares, 
playgrounds  and  recreation  centers,  except  as  in  this 
charter  otherwise  provided* 

"It  shall  be  the  policy  of  the  eoasiissioa  to  proaote  and 
foster  a  progi*asi  providing  for  organised  public  recrea- 
tion of  the  highest  standard." 

These  bonds  are  general  obligation  bonds  of  the  Oity  and  County 
of  San  Francisco  and  must  be  sold  and  the  proceeds  used  in  acoe2*dane« 
with  the  general  purposes  set  forth  in  the  proposal  submitted  te  and 
approved  by  the  voters  in  1947* 

(2)  (a)  The  charter  anenAaent  provides  therein  that  the  effective 
date  of  the  amendment  shall  be  the  day,  the  legislative  resolution  of 
approval  is  filed  with  the  Secretary  of  State,  and  that  the  new  re- 
ereation and  paxic  oomBissien  shall  have  power  prior  to  that  date  only 
in  matters  relating  and  pertaining  to  its  own  organisation,  and  to  the 
next  sueeeeding  fiscal  year.  Consequently,  for  the  balanee  of  the 
fiscal  year  1949,  the  funds  shall  be  spent  by  the  present  Reorsation 
Commission,  in  accordance  with  the  purposes  authorised  by  the  bond  pro- 
posal and  the  authority  of  the  Board  of  Supervisors.  Subsequent  to  that 
date,  the  expenditures  shall  be  made  by  the  new  Parte  and  Recreation  Com- 
mission  for  recreational  puz*poses  only. 

(b)  The  Board  of  Supervisors  cannot  be  bound  by  any  action 
except  that  which  it  perfonas  officially  as  a  legislative  body.  The 
Charter  provides  th<»t  all  action  by  the  Board  shell  be  by  resolution 
or  oz^lnance.  The  State  law  provides  that  the  proposal  of  necessity 
for  bond  issues  shall  be  by  resolution  of  two-thirds  of  the  members 
of  the  Beard,  and  that  is  what  was  done  here.  No  other  official  action 
was  taken  in  this  regard;  in  fact,  according  to  the  Journal  of 


-4- 

Proe««ding8  of  tht  Board  of  Supttrrlsors  a  proposal  that  would  have  oar- 
Markad  the   fWids  for  definite  plans  was  tabled.     See  Journal  of  Pro- 
ceedings of  Board  of  Supervisors,   August  Id,   1947*     Therefore  the  Board 
is  not  in  any  way  bound  to  provide  any  certain  and  specific  recreational 
facilities. 

(c)  The  bond  proposal  provides  for  the  noney  to  be  spent  for 
x^creaticmal  purposes  only.     The  present  Charter,  as  well  as  the  pro- 
posed amendment  consolidating  the  departments,   recognises  the  distinc* 
tion  between  recreation  and  park  purposes,  and  the  bond  proposal  is  very 
definite  and  clear  upon  the  fact  that  the  money  shall  be  spent  for  re- 
creational pxirpoSAs  only.     The  aoney  frcai  the  bond  issue  may  not  be  ex- 
pended for  Paxic  purposes. 

(d)  The  new  conoiission  would  have  discretion  after  the  fUnds 
were  voted  to  apply  them  to  any  purpose  in  keeping  with  the  intent  of 
thm  bend  proposal.     The  funds  could  be  used  upon  property  presently 
owned  and  operated  by  the  now  existing  Recreation  Coramission,   and  also 
upon  any  pz*operty  acquired  by  purchase  or  otherwise,  if  the  use  of  the 
propexty  was  for  a  recreational  purpose. 

In  advising  you  upon  all  the  questions  contained  in  your  request, 
I  wish  to  point  out,  that  the  Chaz*ter  of  the  City  and  County  of  San 
Francisco  recognises  a  line  of  demarcation  between  recreation  and  park 
puzi>oses  as  it  is  presently  wi^ittwt.  The  proposed  amendment  continues 
this  distinction,  and  therefore  all  fUnds  that  are  made  available  from 
this  bond  issue,  must  be  used  for  recreational  puz*poses  only. 

Respectfully  submitted, 


DION  R.   HCLN, 
City  Attorney* 


To:     Board  of  Supervisors 
cc  t     Mayor 


September  2,  19V9 

SUBJECT:   ha:;       itbIT  bOAHD  THE  POVSR  TO  RESCIND 
DliiA  .iwuVAL  OK  APFLlCAilOW. 

Gentl«flMni 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  as  follows: 

"The  Retirenwfit  Bo&rd,  at  its  regular  meeting 

held  Wednesday,  /u^ust  24)  1949t  directed  that 

an  opinion  be  requested  on  the  following  question: 

"After  the  completion  of  a  hearing 
related  to  an  application  for  dis- 
ability retireaent,  and  the  Retirement 
Board  has  disapproved  such  application, 
has  it  the  fwwer  to  rescind  such  action? 
Should  your  opinion  be  that  it  has  the 
power  of  rescission  what,  if  any,  time 
limitation  may  exist  in  connection  with 
such  action  or  rescission?" 

gPlWlOH 

Recently  this  office  had  occasion  to  receive  a  somewhat 
similar  request  for  opinion  from  the  City  Planning  Coondssion*  They  desir 
•d  to  know  whether  they  had  the  power  to  rescind  action  they  had  taken 
on  a  matter  before  them.  I  had  occasion  to  advise  them  that  they  did 
not  possess  the  power  to  rescind  their  actions.   While  there  are  some 
differences  between  those  powers  accorded  to  the  Retirement  hoard   and 
those  accorded  to  the  City  Planning  Uonunission,  which  will  be  later  dis- 
cussed, I  do  not  believe  thtse  differences  accord  lO  the  Ici^tirement 
board  the  power  to  rescind  its  action,  other  than  in  the  manner  and 
mode  pruscribed  t.y  the  San  Frenciaco  Municipal  Code*  Thus,  the  gene r *<  1 
observations  made  in  my  opinion  to  the  Planning;  Commission  dated  Ai 
2,  1949  are  quite  applicable  here: 

"Zoning  boards,  such  as  the  City  Flannin/';  Connlsnion, 
having:,  once  heard  a  case  and  decided  it,  have  no 
power,  in  the  absence  of  express  statutory  authority 
therefor,  to  rescind  and  set  aside  their  decision 
and  to  reco'isider  the  m^itter.   People  ex  rel  Swedish 
Hospital  V.  Lfco.  198  N.T.S.  397"^!  See  also.  l|.indell 
Co.  v.  Board  of  Permit  Appeols.  23  Cal.  (2),  303,  ^16. 

"In  discussin,  the  case  of  ,People  ex  rol  Jjwedish  Hos- 
pital y«  Leo,  supra,  the  ;^iu'pr«me  Court  of  the  State 
of  Cclifomia  in  the  Lindell  case  at  page  316,  stated 
in  connection  with  the  power  of  the  particular  t>oard 
of  the  City  of  Mew  York  involved  in  that  ease,  as 
follows : 
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"la  accordftnc*  with  Its  ovn  precis* 
rul*  of  procedure  speclfyinK  the  Banner 
for  the  flnni  diaposition  of  a  c&sf 
before  it,  s;  Id  board  ty  formal  reso- 
iutic«»  a^iirmed  che  decision  on  appeal 
and  denied  the  application.   A  few  weeks 
thereafter  the  board  reopened  the  pro- 
eeedin/^  and  after  a  hearing;  upon  the  sane 
eTidence  and  circumstnncea,  it  reversed 
its  prerious  detttmination  and  granted  the 
application  sou^^ht.  'ihe  rules  governing 
the  practice  of  the  board  nade  no  provision 
for  such  rehearing  once  the  matter  had  been 
finally  closed  upon  adoption  of  the  rusolu* 
tion  prescribed  as  expressive  of  the  board** 
ruling  tersiinating  the  case.  In  the  light 
of  its  thus  limited  Jurisdiction  in  the 
hearing  and  disposition  of  appeals,  the 
board's  raconslderaticm  of  its  prior 
decision  constituted  an  act  in  excess 
of  its  power  and  was  therefore  invalid." 

"The  court  then  went  on  to  state  that  la  the  case  of  the 
board  of  Pemit  Appeals  of  the  City  and  County  of  ^an 
Francisco  there  was  a  provision  expressly  authorising 
a  rehearing  by  the  board  of  Pernit  Appeuls," 

Za  so  far  as  the  Retireaent  hoard  is  concerned  a  provision 
for  rehearing  is  provided  for,  as  it  set  forth  in  Part  I,  i\rticle  3» 
Section  208,  209  of  the  San  Francisco  Municipal  Code,  as  follows: 

"SiC.  20d.  Application  for  Rehearin^..   Any  oppli- 
cani.,  or  in  the  event  of  the  death  of  the  c^plioant, 
aay  child  ol  the  deceased  member  or  beneficiary 
under  sixteen  (16)  years  of  age,  may  file  an  app- 
lioatioa  for  rehearing  of  any  application,  whether 
for  a  beaefit  hereunder  or  retirement,  within  thirty 
(30)  uays  after  written  notice  of  the  determination 
by  the  Ketirement  I^oard  has  been  sent  by  registered 
mail  to  tiie  applicant  or  his  attorney  of  record, 
up<m  aay  of  the  following  grounds: 

'*(a)  That  the  Retirement  Board  acted  without  and  in 
exoass  of  its  powers; 

"(b)   ihat  the  order,  decision  or  award  was  procured 
by  fraud; 

"(e)  ihat  the  evidence  does  not  justify  the  deter- 
mination of  said  Retirement  hofird; 
"(d)  That  the  applic^mt  has  discovered  new  evidence 
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to  hia  which  h«  could  not,  v.ith  reasonable 
dillgenee,  h«ir«  discovered  or  procured  at  tke 
hearing. 

"SfiC,  209.  Pete r-minat ion  of  Application  for 
Rehear  in;-*  The  deteraination  of  the  Hetirenent 
BoarJon  any  application  for  rehearing  sh;.!!  be 
■ade  within  sixty  (60)  days  after  the  filing 
thereof,  or  said  application  shall  be  deeoted 
denied  and  such  detcjinin::vtlon  shall  be  final 
and  conclusive  ana  it  stiall  have  no  jurisdic- 
ticm  to  entertain  any  subsequent  application 
re^ardin  the  sane  aatter." 

The  mode  is  prescrihed  in  detail  as  to  how,  and  in  \diat  Banner, 
the  rietirement  board  nay  rehear  and  repass  upon  a  natter,  once  it  acted 
thereon.  That  aode  constitutes  the  measure  of  the  poi^er.  As  was  stated 
bjr  the  :»upr«Be  Court  in  the  ec«Be  of  ^pttaiftn  va.  City  and  County  ol* 
3aa  Francisco.  20  d.!,   96,  102: 

"The  mode  in  witich  alone  they  could  bind  the 
corporation  by  a  contract  for  the  ifflproveaent 
of  city  pro^ierty  was  prescribed  by  the  charter, 
and  no  validity  could  be  given  by  thev  to  a 
contract  aade  in  any  other  Banner.  The  rule 
is  general  and  applies  to  the  corporate  author* 
itles  of  all  Bunicipal  bodies;  where  the  node  in 
which  their  power  on  any  given  subject  can  be 
exercised  is  prescribed  by  their  charter,  the 
Bode  nust  b(j  followed.  Tne  mode  in  such  cases 
constitutes  the  measure  of  the  power.  Thus, 
>^ere  authority  is  conferred  to  se  1  propei:*ty, 
with  a  clause  that  the  sale  shall  be  made  at 
public  auction,  the  mode  prescribed  is  essential 
to  the  validity  of  the  s?le;  indeed,  there  is  no 
power  to  sell  in  any  other  wey.  Aside  fz^m  the 
node  designated,  there  is  a  want  of  all  power  on 
the  subject.  This  is  too  obvious  to  require 
argunent,  and  so  arc  all  the  adjudications." 

And  as  w<.s  stated  by  the  court  in  the  ease  of  City  of  Napa  vs. 
i.asterly.  61  Cal.  509,  520: 

"We  aannot  inquire  whether  this  is  the  BEST 
svstmi  which  could  have  been  adopted.  It  I^ 
TH£  iiliiTm  FOUMD  IN  iHu  CHAitTiia." 
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Sq  her«,  under  th«  conditions  and  circumstances  rel»t«<l 
In  your  innuiry  the  only  way  in  which  the  Hetirwe^  "erd  mSj 
IS?!!  "^?"  ^S^**  '^  -atter,  once  it  l.ss  acted  thereon,  ia  in  the 
Mnner  and  »odo  pr^acribe<^  by  the  i>Bn   Francisco  KunicipJl  Code 
ror  rehearing  •  ■•tter,  u^n  .pplication  being  duly  made  therefor. 

•8  wbed-ted!*  ■'"''  ^**''''  advised  in  connection  with  your  inquiry 


To:  Retirement  board. 


Respeetfully  submitted, 

DIQIi  K,  HOiN 

City  Attorney, 


MSV/ 
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September  12,   1949 

tJUBJi-CT:      OWNEH-DiilVEi^S  OF  HIciED  TRUCKS  WITH  RtOARU  TO 
ElESPONSlblLITY  OF  CITY  III  i.VuNT  OF  INJURY. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request   for  an 
opinion  as  to  tho   City's  responsibility,   in  the  event   of  injuiy, 
to  owner-drivers  of  hired  trucks  working  in  and  with  the  Depart- 
■ent  of  Public  Vorks. 

OPINIOH 

The  question  involved  is  whether  these  onner-drivers  of 
trucks  are  independent  contractors  or  employees  of  the  city  and 
councy  of  San  Francisco.   If  they  ai-e  independent  contractors  the 
city  is  not  liable  for  injuries  to  them  under  the  Workmen's  Com- 
pensation Act;  if,  on  the  other  hand,  they  are  employees  of  the 
City  and  County  of  oa^  Francisco,  then  the  City  is  liable  tznder 
the  V,orkmen*s  Compensation  Act  for  injuries  they  may  suffer  on  the 
Job. 

What  the  status  of  these  owner-drivers  of  trucks  may  be  is 
not  so  dependent  on  how  or  in  what  manner  they  are  paid,  as  it  is 
dependent  on  how  these  owner-drivers  are  treated  on  the  Job. 

If  the  owner-drivers  of  trucks  are  subject  to  the  control 
of  the  City  as  to  the  means,  or  as  to  the  node.  Banner  and  details 
of  the  performance  of  their  work,  then  they  are  generally  held  to 
be  City  employees  and  the  City  is  responsible  for  their  injuries* 
If,  on  the  other  hand,  these  owner-drivers  of  ti-ucke  are  subject  to 
the  control  of  the  City  only  as  to  the  results  to  be  obtained  and 
BTUt   free  to  follow  their  own  Judgment  aud  discretion  as  to  the  mode, 
li»rner  and  details  of  the  performance  of  their  work,  then  they  are 
generally  held  to  be  independent  contractors,  and  the  City  is  not 
responsible  for  their  injuries  under  the  act. 

56  Corpus  Juris  Secundum  (Master  and  Servant) 

pp.  49,  56. 
Casselaan  v.  Hartford  A.  &  I.  Co., 
36  Cal.  App.  (2)  700  at  711, 

where  the  Court  said: 

"An  independent  contractor  is  one  who  in  render- 
ing services  exercises  an  independent  employment 
or  occupation  and  represents  his  employer  only  as 
to  the  results  of  his  work  and  not  <i$  to  the  means 
whereby  it  is  to  be  done.  Generally  the  circum- 
stances which  go  to  show  one  to  be  an  independent 
contractor,  while  separately  they  may  not  be  con- 


#2 

elusive,  arc  the  Independent  nature  of  his  busi- 
ness, the  existence  of  a  contract  for  the  perfornance 
of  8  specified  piece  of  v<ork,  the  aRreement  to  pay 
a  fixed  price  for  the  work,  the  employment  of 
assistants  by  the  employee  who  are  under  his  con- 
trol, the  I'urnishini;  ty  him  of  the  necessary 
materials,  and  his  right  to  control  the  work 
while  it  is  in  progress  except  as  to  results. 
All  these  matters  are  to  be  taken  into  consid- 
eration in  determining  whether  or  not  a  party  is 
an  independent  contractor.   (39  <^«J*»  pp*  1315» 
1316,  sec.  1517)" 

Thus  you  can  see  that  it  is  impossible  to  state  in  the 
abstract  whether  these  owner-drive' s  of  trucks  are  independent  con- 
tractors or  not.  That  depends  completely  on  how  the  affairs  between 
the  City  and  the  ovner-drivers  of  trucks  have  been,  and  are  being, 
conducted. 

V/e  have  attempted  to  give  you  sufficient  guideposts  so  that 
you  may  judge  for  yourself  what  may  be  the  relationship  between  the 
City  and  these  owner-drivers  of  trucks,  based  upon  your  more  intimate 
knowledge  of  how  t:  e  parties  have  beon  and  are  acting— one  with  the 
other.  The  City  would  only  be  liable  under  the  act  if  the  owner- 
drivers  of  these  trucks  could  be  considered  as  City  employees,  as 
baaed  upon  the  manner  of  their  operations  with  the  City. 

Tou  are  thus  advised  in  connection  with  your  inquiry  as 
sttbaitted* 

Respectfully  submitted, 

DIOM  tu  HOLM 

City  Attorney 

To:  Purchaser  of  Supplies 
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3«p»«a^r  15,   1949 


SUBJECT  I      D1JP03ITI')N  uF  OLD   PUUCE  HORSES: 

iCi.i...,  .  "H  SAM  FRaNCIJCu  JOUl^.TY 

i'uR    i1ta.v-i.iix ON   OF  CRUiiLTY  TO  ANif/wiLd. 

D«ar  Sir: 

I  have  >our  reauest  for  an  opinion  as  follows: 

"Attached  herewith  is  a  resolutxon  iorwartied  to 
■•  by  Mr.  Viaahington  I.  Kohnke,  President  of  the 
Police  Commission,  relative  to  the  disposition  of  old 
police  horses  or  other  animals  v-hich  have  rendered 
long  md  faithful  service  to  the  City  and  County  of 
San  Francisco* 

"Supervisors  Dan  Gallagher  Mnd  Don  Fazackerly 
in  the  Finance  Coinmittee  Meeting  on  July  6,  1949  in- 
structed the  writer  to  ask  your  office  to  give  an 
opinion  regarding  the  poanibility  of  the  City  and 
County  of  Jan  Franciaco  corriplying  with  the  request 
in  the  resolution  and  if  it  la  possible  to  do  so,  have 
>our  office  prepare  the  necessary  papers  and  outline 
the  procedure  for  accomplishing  the  results  of  said 
resolution. 

"Please  transnit  your  opinion  to  Mr.  Thomas  A. 
Brooks,  Chief  Administrative  Officer,  for  his  con- 
sideration before  it  is  forwarded  to  me." 


Following  are  the  pertinent  portions  of  the  resolution 
of  the  Jan  Francisco  Society  for  the  Prevention  of  Cruelty  to 
Animals: 

"RESOLVSO,  that  we,  the  Board  of  Trustees  of  The 
San  Francisco  Society  for  the  Prevention  of  Cruelty 
to  Animals  hereby  petition  the  honorable  Police 
Conmission  to  work  out  a  plan  whereby  Police  Horses, 
which  must  be  disposed  of  in  a  ifianner  other  than 
humane  destruction  due  to  necessity  arising  from 
their  physical  condition,  may  be  transferred  to  this 
Society  without  requiring  the  Jociety  to  employ  its 
limited  funds  for  their  purchase  in  competition  with 
others  whose  purposes  are  coinniercial  rather  than 
philanthropic,  in  order  that  the  Society  may  provide 
•aid  horses  with  an  honorable  and  comfortable  retire- 
mwrit. 
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•riiUTKr^R  R.:  OLVO),  that  the  Society  is  oulte  v.iiling 
and  is  desirous  of  .roviding  for  the  care  of  aairi 
horses  in  retirement  at  Jociety  expense,  but  we 
•trongly  feel  that  the  Society  should  not  have  to 
engage  in  competitive  bidding  to  perforn  an  act  of 
■ercy  in  behalf  of  these  noble  animals  wtiich  have 
aervcd  the  City  and  County  of  ^an  Francisco  so  honor* 
ably  and  so  \«ell." 

u  P  I  N  i  0  N 


l[ou  are  advised  that  it  is  my  opinion  that  the  City  and 
County  of  3an  Francisco  can  comply  v.ith  the  request  set  forth 
in  the  resolution  by  a  proper  agreement  between  the  City  and 
County  and  the  Jan  Francisco  society  for  the  r re vent ion  of 
Cruelty  to  Animals.   3ueh  an  agreemant  would  be  in  the  nature 
of  a  gratuitous  bailirient  agreement  under  which  the  'Jociety 
would  undertake  the  care  and  custody  of  the  animals  but  title 
to  the  horses  would  remain  in  the  city. 

Aa  far  as  procedure  is  concerned,  i  note  that  there  is 
no  indication  in  your  request  of  the  position  of  the  Police 
CommiS3ion  in  the  matter.   If  it  is  the  desire  of  the 
Coaoaiasion  to  entrust  to  the  Society,  as  above  outlined,  the 
care  and  custody  of  the  horses,  the  f irat  step  would  be  for 
the  Police  Co;.irisaion  to  so  indicate  by  appropriate  resolution, 
The  matter  should  then  be  referred  to  the  Board  of  Supervisors 
for  authorisation  to  enter  into  the  agreeicent.   Following  that 
1  would  3uggaat  a  conference  between  the  respective  parties 
so  that  there  may  be  a  meeting  of  the  icinds  with  reference  to 
the  general  details  of  the  proposed  arrangement.   I  shall  then 
be  pleaaed  to  draft  the  written  agreement,  and  it  can  then  be 
properly  executed. 

lou  are  advised  accordingly. 

Very  truly  yours, 

To  J  Purchaaer  of        DIOM  R.  HOUV.,  UlTY  ATTORNEY 

Supplies 
coat  Chief  Administrative  Officer 
Chief  of  Police 
Finance  Committee,  Board  of 

Supervisors 
Mayor  Elmer  i-^.  Robinson 
Society  for  Prevention  of 
Cruelty  to  Animals 


(.u 


September  16,  1949 

SUBJECT;   LICENSE  FEES  -  PERMITS  -  VEGETABLE  MARKETS 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  as 
follows: 

"A  group  of  farmers  has  opened  a  temporary, 
emergency,  market  at  privately  owned 
premises  at  Duboce  Avenue  and  i.arket  Street 
for  the  sale  of  surplus  fruits  and  vegetables 
directly  to  consiomers. 

"Will  you  please  advise  me  as  soon  as  possible 
as  to  whether  the  growers   Involved  may 
operate  such  a  market  without  a  permit,  suid 
what  type  of  permit  is  required  and  what  fee 
should  be  charged  for  a  permit." 

OPINION 

You  state  that  the  premises  are  privately  owned.  Your 
question  therefore  is  not  concerned  with  the  Farmers'  Karket  which 
operates  pursuant  to  Ordinance  No,  3758  (Series  of  1939)  on  premises 
owned  or  leased  by  the  City  and  County  on  Alemany  Boulevard  just  off 
Bayshore.  And  nothing;  herein  is  intended  to  applj*  to  the  Farmers' 
Market. 

In  view  of  this  it  is  my  opinion  that  a  certificate  of 
the  Director  of  Public  Health  that  the  premises  are  in  a  sanitary 
condition  should  first  be  obtained  by  the  parties  involved,  as  re- 
quired by  Section  440  of  the  San  Francisco  Health  Code  (Part  II, 
Chapter  V,  Section  440  of  the  San  J'rancisco  K.unicipal  Code),   No 
fee  is  payable  for  this  certificate,  but  pursuant  to  Part  III, 
Article  1,  Sections  35-40  of  the  San  Francisco  Municipal  Code,  an 
inspection  fee  of  ';i9#00  per  year,  is  payable  in  advance  to  the  Tax 
Collector  by  each  vendor  such  as  is  charged  in  connection  with  the 
operation  of  other  markets  operating  in  San  Francisco, 

Respectfully  submitted. 


DION  R,  HOLM 
City  Attorney 


To:  Chief  Administrative  Officer 
GEB 


September  16,  1949 


SUBJECT:   AUTHORITY  OF  PARK  COMMISSION  TO  ALLO'  lR\an   MEMORIAL 
BLOOD  BANK  TO  USE  SPACE  ON  PARK  COMMISSION  PROPERTY 
FOR  BLOOD  BANK  ACTIVITIES. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"It  has  come  to  my  attention  that  the  Irwin 
Memorial  Blood  Bank,  which  has  done  so  much 
commendable  work  for  the  community  and  its 
citizens,  expects  to  be  ousted  from  the  pre- 
mises which  it  presently  occupies,  and  that 

it  is  experiencing  difficulty  in  locating 
a  new  site  from  which  to  carry  on  its  opera- 
tions* 

"It  has  occurred  to  me  that  possibly  the  City 
and  County  could  provide  a  suitable  site  for 
use  by  the  Irwin  Memorial  Blood  Bank,  similar 
to  the  arrangement  in  effect  whereby,  in  one 
instance  at  least,  an  emergency  hospital 
occupies  land  under  the  Jurisdiction  of  the 
Park  Commission, 

"In  this  connection,  it  will  be  appreciated 
if  you  will  furnish  me  with  your  written 
opinion  at  an  early  date  as  to  whether  or  not 
the  Park  Commission  is  legally  empowered  to 
allow  said  Blood  Bank,  through  lease,  permit 
or  other  form  of  contract  or  license,  to  use 
space  on  Park  Commission  property  for  the  con- 
duct of  the  Blood  Bank's  activities," 

OPINION 

Section  41  of  our  Charter  provides  in  part  as  follows: 

"The  commissioners  shall  not  lease  any 
part  of  the  lands  under  its  control  nor 
permit  the  building  or  maintenance  or 
use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation 
purposes,  •  •  •" 
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I  have  carefully  reviewed  the  adjudicated  cases 
construing  similar  provisions  of  the  law  with  reference  to 
the  uses  to  which  park  property  may  be  put  and  I  can  find 
no  legal  precedent  for  the  use  of  park  lands  of  this  City 
and  County  for  an  institution  such  as  the  Irwin  Memorial 
Blood  Bank,  This  institution  unquestionably  performs  a 
great  public  service  but  I  am  unable  to  bring  it  within  the 
legitimate  sphere  of  the  purposes  to  which  the  use  of  our  park 
lands  is  limited  as  set  forth  in  the  foregoing  charter  section. 
The  courts  have  upheld  the  legality  of  the  erection  of  hotels, 
restaurants,  museums,  libraries,  art  galleries,  zoological  gar- 
dens, conservatories  and  the  like  in  public  parks  but  on  the 
basis  that  these  establishments  are  generally  recognized  as 
ancillary  to  the  complete  enjoyment  by  the  public  of  the  pro- 
perty set  apart  for  their  benefit  and  hence  do  not  constitute 
a  diversion  of  the  legitimate  uses  of  the  park  for  recreation 
purposes.  Likewise,  the  ancillary  use  of  park  property  for  the 
establishment  of  police  stations  and  an  emergency  hospital  is 
legally  justifiable  on  the  basis  of  the  protection  and  benefit 
to  the  public  using  the  advantag^es  of  the  park,  particularly 
in  a  park  the  size  of  Golden  Gate  Park.  The  theory  on  which 
the  foregoing  uses  may  be  legally  justified  cannot  be  made  to 
apply  to  the  Blood  Bank, 

I  am  accordingly  obliged  to  advise  you  that  it  is  my 
opinion  that  the  Park  Commission  is  legally  prohibited  by 
Section  41  of  the  Charter  from  allowing  the  Irwin  Memorial  Blood 
Bank  to  use  space  on  property  under  their  jurisdiction  devoted 
to  park  puirposes. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney, 

To:  Board  of  Supervisors 

Attn:  Chester  R.  MacPhee 
ce:  The  Mayor 
TJb 
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September  24,   1949 

SUBJECT:  CHAIiTER  PltOVISIONS  RELATING  TO  VACATION  OF  TWO  CALENDAR 
V.IIEKS  ARE  NOT  MODIFIED  BY  ffiOPOSITION  F  AS  TO  EMPLOYEES 
HAVING  LESS   THAN  FIVE  YEARS    OF  CITY  SERVICE, 

Dear  Sir:  , 

You  have  requested  an  opinion  respecting  Proposition 
P,  a  proposed  charter  amendment  ordered  submitted  by  the  Board 
of  Supervisors  to  the  electorate  at  the  General  Municipal  Election 
to  be  held  on  November  8,  1949,  That  proposition  would  delete 
from  Section  151  the  present  provision  of  the  charter  providing 
for  a  vacation  of  two  calendar  weeks  for  employees  after  one  year's 
service.  The  proposition  would  also  add  to  the  Charter,  Section 
151,4,  which  is  as  follows: 

"SECTION  151,4,  Every  person  employed  In  the 
City  and  County  service  shall,  after  one  year's 
service,  be  allowed  a  vacation  with  pay  of  two 
calendar  weeks,  annually,  as  long  as  he  continues 
in  his  amployment,  provided  that,  after  five  years* 
service  every  person  so  employed  shall  be  allowed, 
as  long  as  he  continues  in  his  employment,  a  vacation 
with  pay  of  fifteen  days,  annually,  calculated  as 
hereinafter  provided.  For  the  pxirpose  of  computing 
vacation  time,  each  employee  shall  be  considered  to 
work  five  days  each  v/eek  and  holidays  occurring  within 
any  such  five  days  shall  oe  considered  as  working 
days.  For  the  purpose  of  computing  vacation  pay, 
no  employee  shall  be  considered  to  work  more  than 
five  days  each  week  and  pay  for  holidays  occurring 
on  any  of  such  fifteen  days  shall  be  computed  on 
a  straight  time  basis.  Vacation  pay  for  employees 
working  less  than  five  days  each  week  shall  be  com- 
puted proportionately.  The  time  when  vacations  are 
taken  shall  be  at  the  convenience  of  the  department 
with  due  regard  for  seniority, 

"This  section  sMLl  become  effective  on  Jamoary  1st,  1951, •* 

Yovir  inquiry  is  whether  the  vacation  provisions  relating 
to  employees  having  more  than  one  year,  but  less  than  five  years, 
of  city  service  will  be  affected  in  any  way  by  this  proposed 
amendment  of  the  Charter, 

OPINION 

The  answer  to  your  Inquiry  is  in  the  negative.  The 
vacation  provisions  of  the  Charter  relating  to  employees  having 
less  than  five  years  of  city  service  will  be  in  no  way  affected 
by  this  amendment. 

The  present  provision  of  Section  151,  providing  for  a 
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two  weeks  vacation  after  one  year*s  service,  is  deleted,  It 
is  true,  but  the  identical  words  of  this  p  ovision  are  placed 
by  the  amendment  at  the  beginning  of  the  proposed  Section  151 •4, 

The  remainder  of  the  Section,  except  the  last  sentence, 
relates  solelj  Jo   the  proposed  fifteen  day  vacation  for  employees 
having  five  years  or  more  of  serviceT  The  last  sentence  of  the 
section  is  a  restatement  of  general  law  relating  to  all  vacations. 
It  slates  that  vacations  are  to  he  taken  at  a  time  convenient  to 
the  department  with  due  regard  for  seniority.  This  statement  is, 
of  course,  no  change  in  present  law. 

The  provision  for  a  vacation  of  two  calendar  weeks  is  a 
continviation  of  existing  lavv  without  change,  except  as  to  employees 
having  five  years  or  more  of  service. 

It  is  a  general  rule  of  law  that  reenactments  of  law, 
30  far  as  substantially  the  same  as  existing  law,  must  be  construed 
as  continuations  thereof,  and  not  as  new  enactments. 

See:  22  Cal.  Jtir.  788 

You  are  therefore  advised  that  employees  of  more  than 
one  year's  service  and  less  than  five  years*  service  will  be 
entitled  to  exactly  the  same  vacation  allowance  imder  Proposition 
F  as  under  the  present  law. 

Respectfully  submitted. 


DION  R.  EOUA, 
City  Attorney. 


To:  Board  of  Supervisors 

Attn:  Hon.  Patrick  McMurray 
co:  The  Mayor 


September  27,  1949 

SUBJECT:   GOLDEN  GATE  PARK  -  USE  OP  A  PORTION  THEREOF  FOR  BUILDING 
TO  HOUSE  ANNUAL  FLO'vVER  SHOW 

Dear  Sir; 

This  office  Is  In  receipt  of  yovir  request  for  an  opinion 
as  follows: 

"The  Park  Conunisslon  has  offered  a  site 
in  Golden  Gate  Park  for  the  erection  of 
an  exhibition  building  for  the  annual 
Flower  .  Show.   The  building,  if  undertaken, 
would  be  constructed  from  funds  allocated 
to  the  San  Francisco  County  Fair  under 
Section  92  of  the  Agricultural  Code  and 
Section  19626  of  the  Business  and  Professions 
Code.   In  our  consideration  of  the  matter  we 
would  appreciate  an  opinion  from  you  on  the 
following: 

"Are  there  any  deed  or  other  restrictions 
which  would  prevent  the  erection  and  use  of 
the  building  on  Golden  Gate  Park  property  for 
fair  piirposes? 

"TiVill  the  State  of  California  retain  control 

of  the  building  or  will  full  ownership  be  vested 

with  the  City  and  Coimty  of  San  Francisco? 

"May  the  Park  Commission  permanently  acquire  a 
small  portion  of  space  for  office  use  and  during 
such  times  as  the  building  is  not  needed  for  the 
annual  fair  (flower  show)  may  the  buildinp;  be  used 
for  exhibits  held  vinder  the  auspices  of  the 
Commission? 

"Will  the  maintenance  cost  of  this  building  be  a 
proper  charge  to  the  county  fair  funds? 

"Your  advice  on  these  questions  will  be  appreciated," 

OPINION 

Section  41  of  the  Charter  of  the  City  and  County  of  San 
Francisco  places  complete  and  exclusive  control,  maintenance  and 
direction  of  the  parks  of  the  City  and  County  of  San  Francisco  vmder 
the  Park  Commission  thereof.   The  section  likewise  provides  that  the 
Commission  may  permit  the  building,  maintenance  or  use  of  structures 
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on  any  park  if  that  use  is  for  a  recreational  purpose.  The 
section  requires  that  each  such  letting  and  permit  is  subject  to 
the  approval  of  the  B-ard  of  Supervisors  by  ordinance.  The  only 
question  presented  in  your  first  question  is  whether  or  not  the 
annual  flower  show  and  the  use  of  the  building  for  such  purpose  la 
a  recreational  purpose  within  the  meaning  of  this  section.   In  the 
case  of  i.cClure  v.  Board  of  Education,  38  C.A.  500,  the  Court  had 
occasion  to  Inquire  into  the  meaning  of  recreational  activity.   In 
that  case,  usin^;  the  Century  Dictionary  definition,  the  Court  ruled 
that  the  phrase  recreational"  referred  and  pertained  to  recreation 
which  in  turn  was  defined  as  "refreshment  of  strength  and  spirit 
after  toil,  relief  from  toll  or  pain,  diversion".   The  flower  show 
clearly  tends  to  accomplish  the  purposes  set  forth  In  the  above 
definition.  \'{laile   the  California  Courts  have  not  ruled  on  this 
point,  except  In  the  above  cited  case,  the  Arizona  Supreme  Court  had 
the  question  presented  to  it  in  the  case  of  Moore  v.  Valley  Garden 
Center,  185  Pac.  (2d)  998  and  166  Arizona  209  and  at  page  1000 
stated: 

"In  the  reported  cases  there  has  been 
such  a  multiplicity  of  decisions  holding 
that  public  libraries,  art  museums, 
natural  history  museums,  children's  play- 
grounds, con»ervatories,  veterans'  memorial 
halls,  historical  societies,  baseball  parks, 
swimming  pools,  golf  courses  and  countless 
others  constitute  a  recreational  use  of  land 
for  park  purposes  that  whether  the  Garden 
Club  represents  such  a  use  cannot  be  serlouslv 
questioned."  "" 

>,^  ^«„«   Therefore,  I  advise  you  that  insofar  as  the  use  indicated 

aVZ  lfTlll\ulllln7ki\t''^'   °"  restrictions  upon  the  e^^cUon 
ana  use  oi  this  building  for  the  purposes  that  you  have  stated. 

of  i-h«  ^.,.^?L    ^^®  mu^*®  °^  California  will  not  retain  any  control 
virtue  of  is  ^^*   ?^f  "'°''^y  ^'   2^^^^  *°  *^«  '^i^y  and  County  ?y 
Sof«t.?L*^  r°J^'^^v^  °^"  section  19626  of  the  Business  and 
Th^  ^fi^  ^tt"   £°r.*^^  purpose  of  constructing  this  buildiL  and 
an'd  ^^^1^^:-^^^^^^^  ''^   --P^^^^-  w^^^  ^e  in\^"^c??^ 


5)  Neither  the  Charter  provisions  northe  State  law 
regarding  the  use  of  this  buildine  as  fair  property  contains  any 
restrictions  which  would  prohibit  the  Park  Commission  of  the  City 
and  County  of  San  Francisco  from  acquiring  a  small  portion  of 
apace  In  the  building  for  office  use, 

^^Tiile  it  is  true  that  this  building  may  be  used  for 
recreational  purposes  only,  nevertheless  the  agency  charged  with 
its  administration  must  have  some  place  in  which  to  work  and 
consequently  their  use  of  a  small  portion  of  the  building  would 
not  constitute  an  abuse. 

Since  this  use  by  the  Park  Commission  is  a  necessary 
adjunct  to  the  proper  supervision  of  the  building,  there  is 
nothing  which  would  prevent  some  office  space  being  assigned  to 
the  Commission.  o     o     « 

I  must  point  out  to  you,  however,  that  such  use  by  the 
Commission  may  require  a  contribution  to  defray  a  portion  of  the 
expense  and  maintenance  of  the  building. 

4.V  o   ,  ^?  regards  the  use  of  the  building  for  other  exhibits  by 
the  Comiisslon,  I  advise  you  that  there  is  no  reason  why  this 
cannot  be  done,  so  long  as  the  provisions  of  the  Charter  requiring 
the  bullclng  to  be  used  for  recreation  are  complied  with  and  the 
provisions  governing  the  use  of  buildings  for  fair  purposes  under 
the  State  law  are  not  violated.   Because  of  the  individual  problem 
that  would  be  presented  by  each  exhibit  it  is  not  possible  to  advise 
?'°!^^°'^^^^f  portion  of  your  request  specifically,  but  only  to 
Indicate  that  such  exhibits  must  fall  within  the  scope  of  the 
Charter  and  the  State  law.  Again  the  question  of  a  prorata  share 
or  the  maintenance  of  the  building  must  be  considered  if  its  use 
is  to  be  for  something  other  than  ^alr  purposes. 

4)   Section  92  of  the  Agricultural  Code  provides  that 
one  of  the  uses  that  may  bo  made  of  the  funds  allocated  thereunder 
to  the  county  is  the  maintenance  of  the  bulldin^^s  constructed 
pursuant  to  this  section.   Therefore  I  advise  you  that  this  mainten- 
ance cost  would  be  and  is  a  proper  ciiarge  against  the  fair  fimds 
appropriated  by  the  State  of  California. 

Respectfully  submitted. 


DION  R.  HOTJVT 
City  Attorney 


To:  Chief  Administrative  Officer 
BJW,JT. 
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September  50»  1949 

S      t   FABMBRS  MARKKTl  LICENSI  nOM  •  PBSmTS  •  VECETABLB 
HAXKBTSl   ADDITIONAL  RBQUBST 

D«ar  Sin 

This  replies  to  your  Inquiry  of  September  26,   1949,  in 
which,  z*eferring  to  my  opinion  oT  September  16,  1949,  regarding  a 
raarket  at  privately  owned  premises  at  i:ubooe  Avenue  and  Market 
Streets  for  the  sale  of  fruits  and  Tecetablea  directly  to  oonaumers, 
you  ask} 

"I  wonder  In  preparing  that  opinion  if 
you  considered  Section  SS3,  of  Part  III 
of  th«  Municipal  1  ode  in  which  provision 
is  made  for  a  (TOwer  to  sell  his  own 
produce  in  San  T^rancisco  without  payment 
of  any  license  fees*** 

I  did  consider  Sections  228  to  2d5   of  Part  III  of  the 
San  TYanoisoo  Municipal  Code,  including  Tection  23S,  but  it  was  thea 
and  is  still  lay  opinion  that  none  of  those  sections  is  applicable 
because  they  apply  only  to  "the  business  of  a  wholesale  peddler" 
who  sells  "at  wholesale*'  (Sec.  228),  meaning  sales  "to  dealers  for 
the  purpose  of  resale,  or  to  any  restaurant,  hotel  or  public  insti- 
tution"*  (Sec,  229)* 

!  y  opinion  of  September  16th  was  based  on  information  that 
the  sales  were  "directly  to  coneuiners." 

In  addition  those  sections  apply  to  peddlers,  who  by 
Section  23S,  are  forbidden  to  remain  In  any  one  place  for  more  than 
30  minutes  at  any  «ne  time.  I  imderstood  tlxat  the  market  referred  to 
in  my  opinion  of  3«ptenber  16th  was  conducted  at  a  fixed  place  of 
business  on  privately  owned  premises  at  )>uboce  Avenue  and  l^arket 
Street,  azkdi  that  the  business  was  not  transient  peddlin{S  from  place 
to  place* 

Section  228,  aforesaid,  imposes  an  annual  license  fee  of 
■iiSOO  on  wholesale  peddlers  of  fruits,  vegetables,  and  other 
oomnedities* 


Section  229  defines  the  term  "wholesale  poddler"  as  one 
who  sells  "to  dealers  for  the  purpose  of  resale  or  to  any  restaurant, 
hotel  or  public  institution." 

Section  2S0  provides  for  the  display  bv  a  wholesale  peddler 
of  his  name  and  license  number  and  requires  him  to  exliibit  his  permit 
whenover  required  to  do  so  by  any  police  or  other  authorized  officer 
of  the  City  and  County  of  San  Francisco.   It  further  provides  that  a 
Wholesale  peddler  selling  only  produce  grown  by  hira  shall  display  the 
word  "grower"  instead  of  license  number* 


Section  S31  makes  It  unlawful  to  engage  In  buaineas  ao 
a  wholeaaXe  peddler  without  havlru:  lirat  obtained  e  P«™*  ^***". 
Jhl^llf  of  Police,  illod  the  bond  required  by  -octlon  232.  and 
paid  the  Uoenae  fee  referred  to  In  section  228. 

Section  23C  requlrea  the  filing  with  the  Controller  of  « 
#0000  bond. 

Section  255  exempts  from  the  requirements  of  sections  229, 
229.  251  and  232  "any  grower  or  producer  of  any  of  the  J^'^'^^^jfJ^JJ 
f^nrlfled  herein  who  peddle a  said  commcdltles  or  products  produced 
an°  rroTO  bJ^lSJ  S^tlons  22%   220,  251  and  252  £:overn  wholesale 
Z.lllT.   aL  thJ  exenptlon  Is  only  from  tvie  requirements  ^f.  f^^»«  .  .^ 
«rrMona   Unless  one  Is  dealing  with  a  wholesale  podcler,  the  exemption 
dooinot'appJy!  section  255  is'not  as  broad  as  your  i^^iryJ^^Pji**'' 
tJ  L«,  n«?  miko  orovislon  for  a  Grower  to  sell  his  own  produce  In 
sL'^ranSticritt^St'paJSe;?  or  Sy  fees,  but  onl,  without  paytaent  of 
tS  500  annual  license  fee  required  ol  wholesale  peddlors. 

action  253  furtiaer  provides  that  any  "peddler  as  herein 
defined,  or  grower  as  herein  defined"  sliall  not  vmmUi  »°«».^^^,^.  ^ 
Slnutes  at  oS  time  In  the  same  place,  or  between  the  same  two  blocks 
«  ^  atreSt!  0^000081^  the  same  block  on  the  same  street,  or 
:?tSS  ?S^s^e  SlSSr^  lay  alley,  or  within  the  area  of  any  market 

Jastrlct  wl^re  wholesalers  imvlng  a  fixed  ^««^;SiJf^^Vi?r  business, 
business  are  concentrated  for  the  purpose  of  transaoiln  tlielr  business* 

Section  254  provides  that  tl»  permit  referred  to  in 
section  251  Is  valiTf or  ono  year  unless  sooner  revoked,  and  provides 
?or  Wwal  •?  the  permit  by  Ippllcatloa  in  the  sa»e  way  that  an 
ox^ginal  permit  la  obtained. 

Section  255  provides  for  tlw  revocation  of  the  permit  men- 
tieneA  in  Section  251  after  notice  and  hearing. 

Upon  the  facts  that  have  been  furnished  to  ««»  J"^  ^J^  ^^ 
reasons  above  stated,  it  is  my  opinion  that  ectlons  223-235  of 
?;ji?  I?I  of  the  San  Francieeo  Municipal  -ode  are  not  fPPlJjJ^lj*  '^ 
tSt  the  exemption  therefrom  provided  by  Section  253  to  which  you 
refer  is  alto  inapplicable* 

Respectfully  sulnaitted. 


DION  R.  HOLS 

City  Attorney 


Tot  Chief  Administrative  Officer 


October  7,   1949 


// 


SUBJECT:   KB  AUTHCKITT  OF  DIRECTOR  OF  ?KOrE&TT  TO  ASK   FOR  BIDS  OR 
cm  OWNCD  FROi^EHTI  UNDER  HIS  JURISDICTION  ON  A  CONCES- 
8I0H  BASIS  INSTEAD  OF  A  L&aSK   BASIS. 

0«ntla?i«m: 

This  offics  is  in  r«oelpt  of  your  request  for  an  opinion  at 
follows : 

**In  a  situation  where  the  Director  of  Property  is  request- 
ed to  arrange  for  the  use.  by  a  private  agency,  of  City  pro- 
perty under  the  Jurisdiction  of  the  Department  of  Public  Works, 
is  the  Director  of  Property  restricted  to  leasing  procedure  as 
provided  in  the  Charter  or  does  the  Director  of  Property  have 
authority  to  provide  for  the  use  of  such  City-owned  pi:*operty 
on  a  concession  basis?" 

Section  91  of  the  Charter  provides  that  the  Director  of  Property 
shall  have  charge  of  the  sale  and  lease  of  all  real  property  and  ia- 
provements  thex^on  owned  by  the  City  and  County  of  San  Francisco  ex- 
cept as  otherwise  provided  by  the  Charter.  Section  93  of  the  Charter 
deals  with  the  authority  of  the  Director  of  Property  to  lease  said 
property: 

"Section  93*  When  the  head  of  any  department  in 
charge  of  real  propex*ty  shall  x*eport  to  the  board  of 
•upervisors  that  certain  land  is  not  required  for  the 
purposes  oi'  the  department,  the  board  of  supervisors, 
bv  ordinance,  may  authorise  the  lease  of  such  property. 
The  director  of  property  shall  arrange  for  such  lease 
for  a  period  not  to  exceed  twenty  years,  to  the  highest 
responsible  bidder  at  the  highest  monthly  rent.  The 
director  of  property  shall  collect  rents  due  under  such 
lease  •  •  •  •" 

The  procedure  outlined  by  the  Charter  provides: 

(a)  That  the  Department  head  in  charge  of  real  property 
•hall  report  to  the  Board  of  Supervisors  that  certain  land  is  super- 
fluous for  the  use  of  his  departBMnt; 

(b)  That  the  Board  of  Supervisors  by  ordinance  may  auth- 
orise the  execution  of  a  lease | 
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(e)  That  th«  Director  of  Property  ahall  arrange  for  a 
I«a»«  for  a  period  not  to  exceed  twenty  years; 

(d)  That  the  lease  shall  be  let  to  the  highest  respon- 
sible bidder  at  the  highest  monthly  rent;  md 

(e)  That  the  Director  of  Property  shall  collect  the  rent* 

Z%  appears  froa  the  prorisions  of  the  Charter  that  there 
is  an  exact  procedure  which  Bust  be  followed  by  the  Director  of  Pro- 
perty yhioh   excludes  any  possible  use  of  City  owned  surplus  property 
•a  s  concession  bssis. 

Teu  are  therefore  Mhrised  that  the  Director  of  Property  is 
required  to  arrange  for  a  lease  under  the  circunstanees  outlined 
wfaenerer  certain  land  is  declared  surplus  by  tuiy  given  Department 
of  the  City  and  County  of  San  Francisco,  iiowever,  1  call  attenti«i 
to  the  fact  that  leases  often  ctmtain  percentage  clauses  which  may 
be  beneficial  to  the  City  in  this  instance. 

Bespect fully  subaittod, 

fiXOi  E.  holm' 
City  Attorney* 


To:  Board  of  Supenriaors 
Attn:  Clerk 

c«t  Mayer's  Office 


~]t 


Oetob«r  10,  1949 


SUBJECT:   J.  0.  ORATION  CONTRACT  FOR  WATER  WELL  IN  GOLDEN  GATE  PARK  - 
PROCEEDING  TO  COMPLETION  BY  CONTRACTOR  IRRESPECTIVE  OF 
APPROPRIATION  OF  ADDITIONAL  FUNDS. 

G«ntl«m«n : 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"The  Board  of  Supervisors  has  continued  until  October  10th 
its  consideration  of  a  proposed  ordinance,  File  No*  l^Wi,   which 
would  appropriate  $2,6^3 ,7^  to  the  Park  Department  for  modifica- 
tion of  contract  in  excess  of  VJfL  with  J«  G.  Oratton  for  drill- 
ing and  casing  a  14-inch  water  well  in  the  vicinity  of  the  North 
Dutch  Windmill  in  Golden  Gate  Paxic. 

"In  connection  with  said  pzx> posed  legislation,  at  the  meet- 
ing of  the  Board  held  on  October  3rd,  Supervisor  Mancuso  request- 
ed, with  the  concurrence  of  the  other  members  of  the  Board,  that 
you  submit  to  the  Board  a  written  opinion  as  to  vdiether  or  not 
under  the  terras  of  said  contract,  the  contractor  might  be  re- 
quired legally  to  proceed  with  the  completion  of  the  work  ir- 
respective of  the  Board's  appropriation  of  additional  funds*" 

In  connection  with  this  contract,  there  was  a  call  for  bids  for 
drilling  Old  casing  a  14-inch  water  well  in  Golden  Gate  Paxic*  The 
form  of  proposal  contained  a  schedule  of  bid  prices  and  bids  wez*e  sub- 
Bitted  on  a  unit  cost  basis  for  the  eleven  units  listed  on  the  schedule* 
Items  2  to  7,  inclusive,  on  the  schedule  provided  for  the  installation 
of  specified  types  of  casing  for  estimated  numbers  of  linear  feet,  and 
the  contractor  bid  on  the  estimated  quantities  at  so  much  per  linear 
foot*  The  specifications  provided  for  the  work  to  be  perfoz*med  under 
these  items  and  that  payment  would  be  made  at  the  unit  price  bid  per 
linear  foot  of  casing  placed*  The  contract  awarded  to  J.  G.  Gratton 
made  the  notice  inviting  proposals  and  the  plans  and  specifications  a 
part  of  the  contract  by  reference* 

I  am  informed  by  the  Park  Department  that  their  engineers  esti- 
mated the  amount  of  casing  required  and  figured  that  when  a  certain 
depth  was  reached  the  earth  material  would  be  such  that  casing  would 
no  longer  be  necessary  and  that  the  estimates  forming  part  of  the  pro- 
pOftHl  and  the  specifications  were  made  accordingly.  However,  when  the 
contractor  reached  that  level  it  was  found  that  ground  conditions  were 
unstable  and  the  park  engineers  deemed  it  advisable  to  have  additional 
easing  installed  to  assure  a  tight  and  permanent  installation  to  the 
bottom  of  the  well*  The  contractor  agrees  to  install  this  additional 
footage  for  the  cost  of  materials  and  labor*  If  the  well  is  completed 
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aocordlng  to  the  original  estimatss  and  specifications,   the  Park  Com-> 
mission  feels  that  there  is  a  chance  of  eventually  losing  the  well. 

In  Tiew  of  the  foregoing  circuostances,  you  are  advised  that  it 
is  ray  opinion  that  the  contractor  cannot  be  compelled  to  install  the 
additional  casing  without  being  compensated  therefor.     The  contract 
was  awarded  on  a  unit  cost  basis  and  It  was  the  intention  of  the 
parties  that  the  contractor  would  be  paid  at  so  much  per  linear  foot 
for  the  casing  actually  installed.     The  authority  for  luaking  the  extra 
payment  and  the  procedure  to  be  followed  is  set   forth  in  Section  97 
of  the  Cha2*ter,   and  the  ordinance  now  pending  before  your  Board  is  in 
accordance  with  this  Section  of  the  Charter. 

RsspectfVilly  submitted , 

DION  R.    HOLiM, 
City  Attorney* 


To:     Board  of  Supeirvisors 
Attn:      Clerk 

cc:     Office  of  the  Mayer 


October  :?4,   1949 


SUBJECT:      AUTHORITY  OF  BOARD   OF   SUPERVISORS 
TO  GL  OR  RiiJEOT  THE   SALE  OF 

SURPLUS   „,ATiiR  UiiPARTi-;i!,NT  LAND. 


Gentlemen : 

This  office  is  in  receipt  of  your  request  for 
opinion  which  reads  as  follows: 

"The  Board  of  Supervisors,  at  its 
meeting  on  Monday,  October  10,  1949, 
had  before  it  for  consideration  File  Wo. 
4305,  entitled: 

"♦Confinuing  Sale  of  Surplus 
Water  Department  Land  (approxi- 
mately 3^6  acres),  located 
betv/een  Ravenswood  P  :.int  and 
Cooley  Landing,  in  San  Mateo 
County,  to  the  Leslie  Salt  Com- 
pany for  ^19,300,00. » 

"Upon  request  of  Supervisor  Mancuso, 
the  Clerk  was  instructed  to  obtain  a  written 
opinion  from  you  as  to  the  prerogatives 
which  may  be  exercised  by  the  Board,  in 
connection  with  the  confirmation  of  the  sub- 
ject sale,  in  view  of  the  fact  that  the 
Director  of  Property  informed  the  Board  it 
was  his  understanding  of  the  Charter  that 
with  respect  to  the  proposed  confirmation  of 
sale,  the  Board  must  either  confirm  or  reject 
the  sale;  however,  in  the  event  of  rejection, 
the  Director  of  Property  had  no  alternative 
but  to  advertise  the  sale  of  the  property  at 
public  auction,  with  the  distinct  possibility 
that  a  much  lesser  bid  than  $50  per  acre 
(which  is  the  highest  bid  received  per  acre 
and  the  one  offered  by  the  Leslie  Salt  Com- 
pany) may  be  tendered  and  would  have  to  be 
accepted. 

"Supervisor  Mancuso  would  appreciate  full 
information  in  connection  with  this  matter  in 
time  for  consideration  at  the  next  regular 
meeting  of  the  Boaz^,  scheduled  for  Monday, 
October  17,  1949." 


n 


OPINION 


The  sale  of  real  property  owned  by  the  City  and 
County  of  Jan  Francisco  is  governed  by  Jaction  92  of  the 
Charter,  which  reads  as  follows: 

"Any  real  property  owned  by  the  city  and 
county,  excepting  lands  for  parks  and 
squares,  may  be  sold  on  the  recomtnenda- 
tion  of  the  oificer,  board  or  cosuiiission 
in  charge  of  the  department  responsible 
for  the  administration  of  such  property. 
Vr'hen  the  board  of  supervisors,  by  ordinance, 
may  authorize  such  sal^^  and  determine  that 
the  public  interest  or  necessity  demands, 
or  will  not  be  inconvenienced  by,  such  sale, 
th«  director  of  property  shall  make  a  pre- 
lirr.inary  appraisal  of  the  value  of  such 
property.   The  director  of  property  shall 
advertise  by  publication  the  tiiue  and  place 
of  such  proposed  sale.  He  shall  forthwith 
report  to  the  department  head  concerned  and 
to  the  supervisors  the  anount  of  any  and  all 
tenders  rectiived  by  him.  The  supervisors 
may  authorize  the  acceptance  of  the  highest 
and  best  tender,  or  they  may,  by  ordinance, 
direct  that  such  property  be  sold  at  public 
auction,  date  of  which  shall  be  fixed  in 
the  ordinance.  No  sale  other  than  a  sale 
at  public  auction  shall  be  authorized  by 
the  supervisors  unless  the  sum  offered  shall 
be  at  least  ninety  per  cent  of  the  preliminary 
appraisal  of  such  property  hereinbefore  re- 
ferred to." 

It  will  be  noted  th^t  Section  92  of  the  Charter 
provides  that  the  Board  of  Supervisors,  after  determining 
that  the  public  interest  or  necessity  demands,  or  will 
not  be  inconvenienced  by,  the  sale,  may  authorize  the  sale 
by  ordinance.   The  Director  of  Property  must  advertise 
by  publication  the  time  and  place  of  the  proposed  sale 
and  must  report  to  the  Department  Head  and  to  the  Supervisors 
the  aaount  of  all  tenders  (bids).   The  Board  of  Supervisors 
at  this  Juncture  has  the  authority  to  either  accept  the 
highest  and  best  tender,  or  direct  that  the  property  be  sold 
at  public  auction.  This  shall  be  done  by  ordinance,  and 
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the  date  of  the  sale  shall  be  stated  in  the  ordinance* 

I  have  been  advised  that  there  is  now  an 
ordinance  before  the  Board  of  Supervisors  authorir.ing 
the  sale  of  the  property.  You  are  iadvised  that  the 
Board  under  Section  92  of  the  Charter  must  either 
accept  the  highest  and  best  tender  {or  bid)  submitted 
to  it  by  the  Director  of  Property,  or  direct  that  the 
property  be  sold  at  public  auction  as  outlined  above. 


Very  truly  yours, 


DIOH  R.  HOLM,  City  Attorney. 


TO:   BOARD  OF  3UF£RViaOR3 

cc:  Mayor  Elmer  S.  Robinson 
Director  of  Property. 


UB 
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October  27,   1949 

SUBJECT:      EFFECT  OF  PORTIcNo  UF  PROPOSITION  "E"  UPON  FOfcER 

OTER  RECREAnu.^AL   FACILITIKS   UNDER  THE   JURISDICTION 
OF   IHE  UNlFIliD  SCHOOL  DISTRICT. 

Dear  Sir: 

lou  have  esked  that  I  place  an  Interpretation  upon 
the  following  paragraph  of  Proposition  "E",  which  proposition 
Is  to  be  submitted  to  the  electorate  on  Noyember  8,  1949  as 
a  proposed  charter  amendnient: 

"The  San  Francisco  unified  school  district 
shall  supervise  and  direct  recreational 
activities  in  facilities  under  its  jurisdic- 
tion,  and  the  conunission  and  the  school  dis- 
trict shall  have  the  power  to  supervise  and 
direct  other  adjacent  recreational  and  park 
facilities  either  Jointly  or  severally  by 
Agreement." 

OPINION 

The  first  clause  of  the  foregoing  paragraph  manifestly 
purports  to  presexnre  to  the  San  Francisco  unified  school  dis- 
trict the  power  of  direction  and  control  over  all  recreational 
activities  in  facilities  under  its  Jurisdiction,  thus  clearly 
negativing  any  implication  of  purpose  to  usurp  such  powers  to 
the  recreation  and  park  commission  proposed  to  be  created  under 
the  consolidated  recreation  and  park  department* 

The  second  clause  of  the  paragraph  extends  to  such 
coMBission  the  privilege  of  coordinating,  by  agreement,  with 
the  imified  school  district  to  the  end  that  the  commission  «nd 
the  district  might  jointly  or  severally  supervise  and  control 
"other  adjacent  recreational  and  park  facilities"  -  i»e.,  facilities 
not  under  the  Jurisdiction  of  the  school  district. 

While  the  proposed  comalssion,  under  the  foregoing, 
is  given  no  express  power  to  Join  in  such  coordinating  agreements 
with  respect  to  recreational  activities  in  the  facilities  men- 
tioned in  the  first  clause  -  i.e..  those  under  the  Jurisdiction 
of  the  unified  school  district  -  it  cannot  be  doubted  that  the 
Board  of  Supervisors,  as  the  legislative  body  of  the  city  and 
county,  is  empowered  to  Join  with  the  school  district  in  such 
agreements*  Such  power  is  insured  by  state  law  to  the  board  of 
Supervisors  and  the  governing  body  of  the  unified  school  district* 

The  Joint  Exercise  of  Powers  Act  (Deering^s  General  Laws, 
Act  1301,  with  amendments  to  and  including  the  1947  legislative 
session)  provides,  inter  alia,  as  follows: 
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"ijl*  Joint  exercise  of  powers  by  public 
agencies:  ^Public  agency'  defined;  Approval  of 
Department  of  Finance.   Two  or  more  outlic  a,^':encies 
as  herein  defined,  by  agreement  entered  into  res- 
pectirely  by  them,  and  authorized  by  their  legis- 
lative bodies,  or  if  any  public  agency  involved 
does  not  have  a  legislative  body,  by  its  governing 
body,  may  jointly  exercise  any  power  or  powers 
common  to  the  several  contracting  parties. 

"The  term  'public  agency'  shall  include  the 
Federal  Government  or  any  department  or  a  ency 
thereof,  the  State  or  any  department  or  agency 
thereof,  a  county,  city  and  county,  city,  public 
corporation,  municipal  corporation  or  public 
district," 

It  is  clear  that  both  the  unified  school  district 
and  the  City  and  County  of  San  Francisco  possess  a  power  to 
supervise  and  control  recreational  activities,  so  a  joint 
exercise  or  control  of  such  activities  would  be  a  jointure  with 
respect  to  "power  or  powers  common  to  the  several  contracting 
parties." 

Hence,  you  are  advised  that  the  city  and  county,  through 
its  Board  of  Supervisors,  may  enter  into  euch  agreements  with 
the  governing  body  of  the  school  district,  and  such  agreements 
■ay  effect  a  coordination  of  supez*vision  and  control  over  recrea* 
tional  activities  in  facilities  under  the  jurisdiction  of  the 
school  district* 


Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney. 


To:  Hon.  Bert  Vv.  Levitt 

Meaber,  Board  of  Education 

vrB 
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NoY«raber  7»  1949 


Ti  -  .n  h3   TO 

i  ••-/  OF 


D^mr   ulr: 


.(«< 


li. 


Tou  hav«  requ«st«d  an  opinion  as  follows t 

"There  is  pending  before  the  Baard  of 
Supenrisors  an  appropriation  ordinance  which 
will  provide  funds  for  cotapensations  of  a 
nunber  of  positions  being  established  in  the 
newly  created  San   Francisco  Parking  authority. 
we  understand  that  the  appropriation  is  made 
froa  funds  of  the  City  and  County  of  San 
Franc  isco • 

"We  are  familiar  with  the  provisions  of 
the  parking  law  of  1949  adopted  by  the 
Legislature,  and  with  the  provisions  of 
Atsolution  Ho,   9126  adopted  by  the  Board  of 
Supervisors*  Inasmuch  as  some  of  the  pro- 
visions of  these  two  enactments  appear  to  be 
at  variance  with  the  provisions  of  the 
Constitution  of  the  ;>t»te  of  California 
relating  to  powers  of  cities  to  adopt 
charters,  aiid  provide  therein  for  employment 
and  administration  of  personnel  and  with 
various  provisions  of  the  charter  of  the 
City  and  County  of  ^n  Francisco  adopted 
pursuant  thereto,  will  you  kindly  advise 
us  in  reference  to  the  followin/j  questions? 

**1.  Are  the  provisions  of  section  143  of 
the  charter  of  the  City  and  County  of 
San  Francisco  applie?«ble  in  creating 
these  positicms? 

"2«  Are  the  provisions  of  section  142  of 
the  :>an  Francisco  Charter  applicable 
in  respect  to  the  filling  of  these 
positions? 
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*'3*  J<r«  th«  provisions  of  section  151  of 
thfl  charter  appilcable  In  respect  to 
the  fixing  of  cofflpensatiuns  attached 
to  these  positions? 

^4*      Are  the  provisions  cf  section  73  and 
section  130  of  the  charter  applicable 
in  respect  to  the  processing  of  the 
payrolls  of  these  employees?   " 

fi  P  I  N  I  0  N 

Tou  raise  a  much  litigated  question  when  you  refer  to 
the  applicability  of  article  XI,  :>ection  di   of  the  ^tate  Consti- 
tution in  respect  to  home  rule  cliarter  previsions  fixing  the 
manner,  method,  terms  of  election  or  appoinUnent  and  compensation 
of  county  and  municipal  employees  whose  compensation  is  paid  by 
the  City  and  County,  as  well  as  for  their  qiialifications,  tenure, 
and  removal, 

Fortunately,  the  answer  has  been  made  quite  clear  In 
California  by  the  pilot   cases  of  Housing  Authority  v«  Dockweiler. 
14  C.  2d  437,  City  of  ..hittier  v.  Dixon.  24  C  2d  604.  and  Kleiber 
y.  Jan  Francisco.  18  C  2d  718.  Recent  cases  from  other  juris- 
dictions are  also  helpful  on  the  general  problem  of  constitution- 
ality of  the  Parking  authority  Law* 

The  Parking  Authority  Law  declares  the  creation  of 
parking  facilities  in  cities  is  a  public  purpose  relating  to  the 
regulation  of  traffic  on  streets;   it  creates  a  public  corporate 
body  known  as  a  parking  authority  in  each  city,  and  it  provides 
for  its  functioning  in  such  city  on  adoption  of  a  resolution  by 
the  legislative  body  of  the  city  declaring  a  need  for  it* 

This  type  of  organization  is  the  saae  as  that  provided 
under  the  Housing  Authorities  Law*   It  is  true  tiiat  the  latter  law 
deals  with  housing  and  the  subject  law  deals  with  traffic*   It  is 
not  necessary  to  cite  cases,  however,  to  the  effect  that  regula- 
tion of  street  traffic  is  a  state  affair,  subject  to  state  regula- 
tion except  as  local  regulation  is  permitted  by  it,  or  does  not 
conflict  with  it*  The  attitude  of  our  courts  toward  the  Housing 
Authorities  Law  is  therefore  important  and  may  be  applied  with 
equal  reason  to  the  Parking  Authorities  Law* 
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In  the  Kl«iber  case  tho  Covirt  said: 

^ That  law  appliss  to  and 

affects  the  entire  cltlzonry  of  the  stfita 
as  a  body,  whether  the  details  incident 
thereto  be  executed  in  one  or   another,  in 
several  or  in  all  of  the  political  sub- 
divisions authorised  to  act  thereunder* t • « 


In  the  Dockweiler  case  the  Court  said: 

'• •••  Section  4  of  the  Housing 

Authorities  Law,  supra,  defines  an  authority 
as  "a  public  body,  corporate  and  politic". 
Such  an  authority  is  not  unlike  an  irrigation 
district  which,  though  held  not  to  be  a 
smniclpuil  corporation  within  the  meaning  of 
the  quoted  constitutional  provision,  has  been 
held  to  be  a  public  corporation  for  onmicipal 
purposes  whose  propex*ty  is  exempt  from  taxa- 
tion   " 


The  public  purpose  of  the  law  is  upheld  in  Whit tier 
V,  Dixon,  supra,  which  held  valid  the  Vehicle  Parking  uct  ot 
1943*   It  is  there  stated  at  pa^e  66? »  as  follows: 

Respondent  contends  that  public  parking 
places  are  not  public  improvo/nents.  The 
Legislature,  however,  has  expressly  authorised 
the  acquisition  of  parking  places  to  serve  the 
public,  and  the  legislation  is  valid  so  long 

as  it  serves  some  public  purpose ...Just 

as  public  streets  can  be  used  for  the  parking 
of  aotor  vehicles,  property  can  be  acquired  for 
the  saitie  use.  Moreover,  public  parking  places 
relieve  congestion  and  reduce  traffic  hasurds 
and  therefore  serve  a  public  purpose*  They 
auiy  be  compared  to  municipal  airports,  which 
iMTe  been  recognised  as  public  improvements 


laportant  cases  from  other  Jurisdictions  which  give 
support  to  the  validity  of  tho  Parking  Authority  Law  are  as 
follows: 
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HcSorley  v.  Fitgr^erald  (1949  Pa.) 

59  ..  i:d  14^; 

Parr  v.  Ladd  (1949  Mich.) 
^6  ii  W  ^d  157; 

Lowell  v.  City  of  Bocton  (1948  Ma»«) 
7^  ii  u   id  n^ ; 

Miller  V.  City  of  Georgatovm  (1945  Ky) 
l^;i  J  V.  2d  403; 

Ai|[|fea»aador  /-janagetr.ent  Corp«  v<, 
f lllage  of  Hempstead 
18  My  ^  2d  880,  certiorari  denied 


It  is  B^  opinion  that  the  San  Francisco  Parking 
Authority  is  «  separate  legal  entity  from  the  City  and  County 
of  3an  Francisco,  that  It  is  validly  created  to  .>erforra  a 
state  function  of  especial  loccil  concern  and  that,  subject 
to  the  residence  requirement  of  the  resolution  declaring  need 
for  the  authority  in  3ai\   Francisco,  the  parking  authority  has 
power  to  ''select  and  ap:.  oiut  or  remove  such  officers,  agents, 
coiinsel  and  employees,  peraanent  and  temporary,  as  it  may 
require,  and  to  determine  their  qualifications,  duties  and 
cofflpensation".   (Parking  /luthurity  Law  section  9,  subd,  (c)« 

I  have  in  mind  the  authorization  to  the  city  of 
power  to  estimate  and  appropriate  funds  for  the  parking 
authority  "subject  to  its  fiscal  law",  provided  in  the  first 
paragraph  of  Section  B   of  the  subject  law*  I  do  not  believe, 
however,  that  the  requlrer.ent  that  estimate  and  appropriation 
of  such  funds  be  subject  to  the  clty*8  fiscal  law  is  in  point 
in  relatlcn  to  your  inquiries*  Your  inquiries  have  to  do 
with  the  functions  of  the  Civil  service  Commission  and  its 
Director  respecting  employments  to  which  the  sections  apply, 
but  neither  this  departmnt  nor  its  Director  has  any  fvinction 
in  respect  to  matters  relating  to  the  Parking  Authority,  and 
the  reference  to  fiscal  provisions  of  tlie  Charter  is  not 
•\ifficient  to  ere.ite  a  function  of  the  civil  service  depart- 
ment in  this  regard. 
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Th«  answer  to  your  ••veral  inquiries  Is,  there- 
fore, in  the  negative. 


Respectfully  submitted, 

0X0»  R.  HOLM 
City  Htturney, 


TO:  Civil  ;:>ervlce  Comaission 
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November  25,  1949 


SUBJECT:       wIGHTS  OF  BIIPL0YS3S     ITH   tifiSPECT  TO 

ADMI.iSlCN  DAY  -»  AUTOMOTIVE  ;aCHIM3TS 

Gentlemen : 

This  office  is  in  receipt  of  your  request  for  oxir  opinion 
as  follows: 

"I  am  enclo&in  -  herewith  copy  of  a  letter  dated 
September  7  from  the  Automotive  Machinists  Union 
Local  1305,  -oting  the  fact  that  shops  operated 
by  the  water  Department  and  the  Purchasing  De- 
partment would  be  closed  on  Admission  Dt'.y,  and 
demanding  th«t  in  that  event  meiDbers  of  this  iinion 
specified  in  the  let.er  be  paid  for  the  day  althouG^i 
they  do  not  woric. 

"I  am   also  enclosing  a  copy  of  my  letter  dated 
September  <?,  addressed  to  Mr,  Thomas  /«.  Brooks  and 
Mr,  James  Turner  in  respect  to  this  demand, 

"sill  you  kindly  advise  us  if,  under  the  circum- 
stances, these  employees  are  entitled  to  be  paid 
for  Admission  Day  even  though  they  performed  no 
service  on  that  day," 

OPINION 

The  answer  to  your  query  appears  clearly  set  forth  in  the 
collective  bargaininx   a^eement  vrtiich  is  the   basis  for  the  rate  of 
pay  set  for  the  classific<'ition  mentioned  in  your  request  in  the 
•alary  ordinance.     This  a^;reement,  which  first  provides  for  a  weekly 
rate  of  pay  based  upon  a  five-day  week,   either  Monday  through 
Frldey,  or  Tuesday  throu^^h  Saturday,    then  goes  on  to  recite  other 
conditions  which  have  been  determined  b/  the  courts  in 

Adams  v,  Wolff.   ^4  Cal,  App,   2d  435 

to  be  a  part  of  the  basic  rate  of  pay.     These  additional  matters 
are  holiday  pay  and  night  shift  pay. 

The  parties  to  the  agreement  apparently  realizing  that 
there  would  be  certain  situations  dtirini^   the  year  in  which  holidays 
would  occur,   specifically   ;  rovided  in  their  a^ireeraent  tlist  on  these 
certain  holidays  the  employees  should  be  paid  their  daily  wage  in 
the   SRme  manner  as  thou^^h  they  had  worked.     The  contract  specifically 
mentions  what  these  holidays  shall  be,  and  does  not  include  therein 
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Admission  Day,  September  9th.   It  is  apparent  that  the  parties 
to  the  collective  barg»inin{^  agreement,  which  is  the  basis  for 
the  City » 3  adoption  or  this  particular  rate  of  pay,  intended  to 
exclude  :>eptem'ber  9th. 

The  conclusion  that  September  9th  was  not  to  be  recog* 
nised  as  a  holiday  for  which  the  employees  should  be  paid  with- 
out workin,>;  is  further  accentuated  by  the  provision  in  the  agree- 
■ent  that  when  September  9th  is  celebrated  in  San  Francisco, 
th*)i^  i.t.  shnll  have  the  status  of  the  other  mentioned  holidays 
and  the  employees  ^all  be  paid, 

I  advise  you,  therefore,  that  the  employees  in  the 
classification  referred  to  in  your  request  ate  ot  entitled  to 
any  compensation  for  Acfaaission  Uny,  September  9,  19^9,  unless 
they  actually  worked  on  that  day. 


Respectfully  submitted 


DION  E.  HOLM 
City  Attorney 


tOt   CIVIL  ^.CRVICS  COMMl^i>ION 
eet  Chief  Administrative  Officer 
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3UDJ::CT:  MITS  —  TY 

T  TY  —  .wT 

0»ar  Sir: 

This  of rice  is  in  rec«lpt  of  a  requost  fur  opinion  which 
reads  as  follows: 

*^Actlnf;  upon  insLructiona  from  the  Park  Dei  artisent  »nd 
School  Dep^-rt:r.ei.t}   the  Bureau  of  Buiidixu;  Permits  is 
denyln-    v.an/  permits  for  buildin,^  ir, prove aicnts  <m  the 
^'.rounds  th.  t  the  building  oltas  involved  are  laarked  for 
future   ■;:iirk  or  school  use.     /et  the  city  does  not  in 
•any  instances  acquire  the   :>roperty  for  many  years  after 
detersdnin^  the  need  for  the  land*     In  the  meaatine,  the 
owner  has  bean  denied  a  bulldin,:;  permit  and,  consequent* 
ly,   is  not  able  to  build    m  the    land  or  sell  the  property 
because  &   buildin ;,  pi^rmit  is  not  obtainable* 

"I  doubt   *'  ^IfJty  very  irjuch  of  the  Central  Penait 

Bureau's         .  -        .    i-mits  at  the  request  of  other  agents 
of  the  government.     That  we  save  Uie  city  money  by  dis* 
couraginn  improvements  of  propez*ties  the  city  intends 
to  acquire,    do- s  not  seem  to  ne  to  be  good  government. 
:;ood  public  relations,   ur  legal.     I  suggest  a  change  in 
procedure  as  follows: 

"1.     Notify  a  property  owner  who  ••«il»  b  building 
permit   for  a  site  the  city  int^ds  to  acquire 
th  t   th3  city  does   Intend  to  acquire  ths 
property,   ond  thi^t  the   owner  will  proceed 
with  the  construction  only  at  its  own  risk* 

"2,  Notify  the   city   department  concenaed  that  a 
building  permit  is  bein^;  granted  so  the  city 
can  stop  construction  vdti.  a  ccndeanation 
sxdt* 

"Please  let  m«  Uve  such  legal  language  which,  in  your 
opinion,   should  be  made  a   part  of  the  building  permit 
to  place  tile   {property  ovmer  on  notice  that  he  would 
procend  with  construction  only  at  his  aim  risk,  and 
Uiat  the  city  not   be  responsible  for  any  damage  claim 
resulting  from  s  building  permit  being  issued*** 


#2 
OPINION 

There  appears  to  be  no  Justification  for  the  refusal  to 
grant  a  property  owner  a  building  permit  merely  because  some 
department  of  the  City  and  County  of  San  Francisco  or  the  San 
Francisco  Unified  School  District  feels  that  at  some  indefinite 
time  in  the  future  the  property  in  question  may  be  used  for  a 
public  purpose.   A  condemnation  action  may  not  be  begun  until 
authority  to  bring  the  action  has  been  authorised  by  the  legis- 
lative body  of  the  City  and  County  cf  San  Francisco  or  the  San 
Francisco  Unified  School  District, 

Code  of  Civil  Procedure,  il241; 

San  Christina  Inv.  Co.  vs.  San  Francisco. 

167  Cal.  762; 
City  of  Los  Angeles  vs.  Los  Angeles  Pacific  Co.. 

31  Cal.  App.  100  * 

In  the  case  of  the  City  and  County  of  Son  Francisco  the  lefis- 
lative  body  is  the  Board  of  Supervisors  and  in  the  case  of ^San 
Francisco  Unified  School  District  the  proper  body  is  the  Board 
of  Education.   It  is  apparent,  therefore,  that  before  any  effect 
can  be  given  to  a  proposed  purchase  of  property  definite  action 
must  be  taken  as  indicated  a bove.  In  view  of  t he  foregoing  there 
does  not  appear  to  be  any  le^al  lan^^uai^e  vhich  can  be  placed  on 
a  building  permit  which  would  relieve  the  city  from  responsibility. 
Moreover,  in  years  past  as  the  result  of  the  policy  of  discourage- 
ment, many  property  owners  have  suffered  severe  losses  due  to  lack 
of  saleability  of  their  property,  with  a  particularly  bad  effect 
when  a  public  official  "guessed  wrong"  with  regard  to  ultimate 
acquisition. 

Respectfully  submitted, 
DION  a.  HOIit 
City  Attorney 

To:   Chief  Administrative  Officer. 
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November  29,  1949 


SUBJECT:      OFFICE  HOU^S  OF   THE   CITY  AND   COUNTT   OF 

5.-iti   FiULi^Ci-aout      CoUIiXY   ueirlCji,  iiOlito 

Dear  Sir: 

This  office   is  in  receipt  of  a  l:^tter  addressed  to 
you  by  John  R,   McGrath,   Clerk  of   the   Board,   vvherein  inqidry 
is  directed  to  the  question  of  whether  legislatiun  is  neces- 
sary at  this  time,   to  fix  county   office  hours,   in  view  of  the 
recent  repeal  of  oection  242^6  of  the  Government  Code,     toxtr 
letter  is  quoted: 

"Attached  hereto  please  find  copy  of  letter  under 
date  of  rtU  ,ust  17,  1949»   in  \^ich  at-Uention  is 
directed  to   the  necoiisity  for  the   enactment  of 
local  le^^islation  fixin  ,;  county  office  hours  due 
to  the   repeal  of  Section  24256  of  the  Government 
Code* 

"Pursuant  to  the   direction  01    the  Judiciary  Con- 
mlttee,   said  letter  was  ordered  referred  to  you 
with  a  re<iueat  th«t  if   such  itj;;islation  is  neces- 
sary insofar  as  the  City  and  County  of  iJan 
Francisco  is  concerned,   you  arrange  to  collaborate 
with  the  City  nttorney  and   submit  a  draft  of   said 
legislation," 

The  enclosure  raentic»)ed  above  is  also  quoted: 

"Assembly  Bill  366   (Ch,  1073,  Statutes  of  1949) 
repeals   Section  24256  of  the  Ooveraaint  Code  ralat- 
ing  to  county  ofrice  hours,   and  amends  Section 
24260  of  the  Government  Code  to  read  as  follows j 

"♦In  all  counties  county   officers  ahall  keep 

their  offices  open  for  the   transaction  of  busi- 
ness  durinv,   such   hour-s  and  on  such  days  as  are 
fixed  by  the  bourd  of  aupurvisora  by  ordTnance* * 

''This  moans   that  on  or  before  oepteraber  1.,  1949 « 
counties  must  adopt  an   o 'iin-nco   efi  .;Gbive  October 
It   1949|   setting  forth  the   days  and  hours  during 
^vhich  county  offices  will  be  open  for  businoss.      If 
such  an  ordinance   is  not   adopted,   counties  will  have 
no   official   days  and   hours  of   bu.)ixiJS3  due  to    the 
repeal  of  Section  24256  of  the  Government  Code." 


#2 
OPINION 

The  question  to    be  considered  is  wiiether  or  not  it 
is  necessary  for  the  City  and  County  of  San  r'rancisco  to  take 
any  legislative  action  l^hrou^^h  its  board  of  Supervisors  to 
estiibliah   the  days  end  hours  durin^j  which  county  offices  will 
be  O' en  for   transaction  of  business.      The   fixi/A^^  of  county  or 
city  and  county  office  hours  is  an  oblij'ation   of  the   ot&te 
lef^ialature   or  the  Board  of  Supervisors  of  the  respective 
counties. 

The  Charter  of  the  City  and  County  of  San  Francisco, 
adopted  March  26,  1931,  effective  January  S,   1932,   and  ratified 
by  the  Legislature  on  April  13,   1931,    provided  for  the   fixing 
of  office  hours,   in  :iection  2iiO,   thereof: 

">:xcept  where  otherwise  provided  by  law,   all  public 
offices  shall  be  open  for  business  every   day,   except 
legal  holidays,  from  eight-thirty  o'clock  a.m.  \intil 
five  o'clock  p.m.     The  Supervisors  by  ordinance  may 
provide  that  any  office   shall  be  kept  open  for  a 
longer  time,  when  necessary  for  tho  accoiaiaodation  of 
the  public." 

The  above  quoted  law  upon  adoption  by   ttie  City  and 
Coiinty  of  Saa  Francisco,   and  upon  raoification  by  the  Le^iis- 
Ifiture,   becsrac  the   law  rjovemin  :  the  City  and  County  of  San 
Francisco  in  respect  to  office  liours.      If  the  City  arid  County 
of  San  Francisco  had  not  taken   such  action,   the  provisions  of 
the   State  Ir.ws  affecting  office  hoxirs   would  have   prevailed. 


follows: 


The  new  Assembly  Bill  366   (Stats.   1949)   provides  as 

"In  all  countries  county  officers  shall  kc.ep  their 
offices  open  for  the  transaction  of   business  during 
such  hoxurs  and  on  such   days  as  are  fixed  by  the 
board  of   supeivisors  by  ordinance," 

Inasmuch   as  the   people,    uy  Charter ^   have  already 
provided  for  the  working  hours  and  days  durin^j  which  to  transact 
City   and  County  business,   it   is  not  necessary,   a^  tais   time,  for 
the  Board  of  Supervisors,   by  ordinance  to  fix  working  hours  or 
days.     The  new  law   v supra)    is  presumed  to  be  for   the   benefit  of 
the  coimties  and  cities  and  counties,   which  have  not  already 
t«ksn  such  action, 

Consiaering   the   m&i<i.er  of  "holiudyb,"  itentioned  in 
Section  220  of  the  City's  Charter,   Saturday  afternoon  from 


.■^  -:•  { 
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noon  until  mldni  ht   Is  defined  as  being  a  legal  holiday,  inso- 
far as  the  transaction  ol  business  in  the  public  ofiices  of 
this  State  is  concerned.      :jection  10,    Political  Code  of 
California  (oinended  by  ;jtat8.  1947 1   Ch.  650,   ^1)   provides  as 
follows: 

",...:; very  Saturday  from  12  o'clock  noon  until  12 
o'clock  Biidni  ;ht  is  a  holiday  as  ru^^ards  the  trans- 
action or  business  in  the  public  Oifices  of  tliis 
State,   ond  also  in  political  divisions  thereof 
yrtiere  laws,    oidininces  or  chrrters  provide  th^t 
public  offices  shall  be  closed  on  holidays..." 

Historically,  at  the  election  held  June  1,  1948,  the 
following  proposed  amendment  to  Section  220  of  the  Charter  was 
defeated  by  a  vote  of  lia,o96  to  82,455: 

"Except  where  otherwise  provided  by  law,   all  public 
off  ices  sliall  be  open  for  butjiness  every    Jay,    except 
lethal  liolidays,   from  eight-thirty  o'clock  a.m.   until 
five  o'clock  p.m.     Tlio   si  pervisors  by  ordinance  may 

frovide  that  any  office   sliall  be  kept  open  foi*  a 
on  ;er  time,   v/hen  necessary,  for  the  accommodation 
of  tlie     ublic." 

In  view  of   tht.-   cited  Charter  provision   (Section  220), 
which  estfbli'.hes  the   hours  had   the  deya  of  employment,   .-snd 
which  enables  action  of  the   board  of  supervisors  only  to  enact 
an  ordin&nce  which  would  provide  ion  ;er  hours,   and  in  view  of 
the  f ;-ct  that  Saturday  afternoon  is  defined  as  a  holiday,   it  is 
concluded   thpt   it    is  not  necessary  for  the  board  of  supervisors 
to  adopt  an  ordinance  as  is  suggested  in  the  letter  of  August 
17,  1949,  by  the  Count;/  Supervisors  Association  of  California. 

Very  truly  yours 


DIOH  K.   HOLM 
City  Vittomey 

TO:   Mr.  T.  A.  Brooks 

Chief  Administrt'tive  Officer  (ilm,  2^9) 

cc:   Board  of  oupervisors 

Attention:   Ilr,  McOrath  (Hra.  235) 


Mayor  Claer  E.  liobinson  (ilm.  200) 
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November  30,   1949 

SUBJECT:      i:  CE  POLICY  ON  TAXICABS  AND  JITNEY  BUSES  UNDER 

StuiAct^S  1080  AND   1089  OF  THE  POLICE   CODE;    POLICE 
COMMISSION  MAY  ACCEPT  RENEMAL  EI^OHSEMENT  TO   INSURANCE 
POLICY   ALREADY  ON  FILE* 

D«ar  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  wherein  you  asked  to  be  advised  whether  the  execution 
of  a  renewal  endorsement  to  be  attached  to  an  insurance  policy 
already  on  file  with  the  Police  Commisaion  in  lieu  of  the  exe- 
cution of  a  new  insurance  policy  would  constitute  compliance 
with  Section  1089  of  the  Police  Code,  regulating  insurance 
policies  for  jitney  bu.es,  and  Section  1080  of  the  Police  Code, 
regxilating  insurance  policies  for  taxi  cabs. 

OPINION 

Section  1080  of  the  Police  Code,  dealing  with  taxi- 
cabs,  requires  that  the  operator  "file  with  the  police  commission 
and  thereafter  keep  in  full  force  and  effect  a  policy  of  insurance 

n 
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Section  1089  of  the  Police  Code,  dealing  with  Jitney 
buses,  nakes  it  unlawful  to  drive  and  operate  a  Jitney  bus  unless 
there  is  in  full  force  and  effect  at  all  times  and  "on  file  with 
the  police  commission  •••(b)  a  policy  or  certificate  of 
insurance  satisfactory  to  the  police  commission  insuring  said 
owner." 

It  should  be  noted  that  the  requirement  of  these  sections 
is  that  there  be  on  file  with  the  police  commission  a  policy  of 
insurance* 

The  effect  of  the  z*enewal  endorsement  is  to  renew  the 
policy  of  insurance  already  on  file  with  the  commission  for  another 
year^   Therefore,  if  a  renewal  endorsement  is  issued  covering  a 
policy  already  on  file  with  your  commission,  I  aat  of  the  opinion 
that  the  certificate  of  the  renewal  endorsement  attached  to  the 
original  policy  both  of  which  would  be  kept  on  file  with  the  police 
comaission  would  satisfy  the  requirements  of  sections  IO8O  and  IO89 
of  the  Police  Code* 

It  should  be  noted,  however,  that  these  sections  provide 
that  the  policy  of  insurance  should  be  in  such  fom  as  the  commission 
may  deem  proper  and  I  feel  therefore  that  your  commission  need  not 
accept  the  renewal  endorsement  if  for  any  reason  it  should  not  desire 
to  do  so* 

Respectfully  submitted. 
To:  Chief  of  Police  CIlTt  ATTORNEY 


TREASUlffiRtS  ^•"'^•'  ^'    ^^9 

SUBJJiCTi      EBMOTAL  OF   ITEM  FROM  CHECK  RSGl3TfiR 
-^  BAIXAfU)  

DMr  Sir: 

This  office  is   in  recsipt  of  yoiur  rsqusst  for  an  opin- 
ion which  x-Mds  as  foUowsj  *  i  p* 

"On  Dscsaber  20.  1944,   there  was  drawn  a  check  on  the 
Treasurer's  Active  Disbursing  Public  Funds  Deposit  in 
faror  of  on«  Harry  Ballard  in   the   sua  of  I50.00,   in 
pa>Tnent  of  a  Itomicipal  Court  Bail  warrant.     ,it  this 
date  this  check  has  never  been  presented  for  payment 
and  s^iows  on  our  books  as  an  outstanding  obligation. 

•»An  investigation  laade  by  this  office  discloses  that 
Harry  uallard,   at  the  tlae  of  receiving  this  check, 
was  in  the  U.   3.  Maritime  i>ervice,   ond  also  th.'t  he 
is  not  a  resident  of  the  City  and  County  of  dan 
j'ta/icisco,  and  therefore  cannot  be  reached  to  deter- 
JBine  why  the  check  has  rtot  bean  cashed. 

"I  woiad  inquire  whether  there  is  a  legal  method 
which  will  penal t  as  to  reoove  tiiis  legal  oblii^ation 
fp«ii  my  Cheek  Register. " 

OPINION 

The  Code  of  Civil  Procedtire  of  the  State  of  California 
provides  thet  the  period  of  cofflRiencement  of  an  action  for  the  re- 
covery of  an  obli/r.ation  based  upon  a  written  instruraent  is  as  fol- 
lows: 

"Within  four  yoarst     1,  An  action  upon  any  contract, 
obligation  or  liability  founded  upon  an  instrument  in 
writing,  except  as  provided  in  section  336a  of  this 
code,"   (oection  337,  Code  of  Civil  Procedure.) 

*v  ^*  .  ^,*^5*?^«^^  defined  by  section  3265a  of  the  Civil  Code  of 
the  State  of  California  as  follows: 

•*A  cheek  is  a  bill  of  exchange  drawn  on  a  bank  payable 
on  demand," 

Applying  these  two  code  provisions  to  the  instant  case. 
It  would  seeai  that  four  years  after  Deceaber  20,  1944,  the  date  of 
Issuance  of  this  dieck,  the  period  for  brin^in  suit  had  expired. 

/,*  4,  „  ,^^5*  "oratoriua  provisions  of  the  Soldiers  and  ;iailors 
Civil  Relief  Act  of  1940,  Title  50,  Appendix,  United  States  Code 
Annotated,  are  not  applicable  to  a  meaber  of  Uie  U.  J,  Maritiae 
:>ervice  as  being  a  person  in  the  military  service  entitled  to  the 
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benefits  of  said  I   glslation.     This  conclusion  must  bo  reachtd 
upon  reading  Section  511  of  Title  ^0,   Appendix,   United  ;^tate« 
Code  Annotated,  i<rt:iich  sayst 

"The  ter^'  ^p^rsons  in  niilitary  service*   and  the  teno 
'persons  in  the  military    eez*vice  ol  the  United  states* 
as  used  in  this  Act,   shall  include  the  following 
persons  and  no  others}     All  lOBaabers  of  tho  Army  of  the 
United  ;itates,   the  United  otates  Kavy,  the  ^iarine 
Corps,  the  Coast  Guard,  and  fdl  officers  of  the  Public 
Health  Service,  detailed  by  proper  authority  for  duty 
either  with   the  Army  or  the  Havy***" 

The  matter  of  unclained  'T.oneys  left  with  a  county 
treasurer  in  Callforriiu  is   r^rtially  covered  by  the  quoted  por- 
tion of  i>ection  40^  of  the  Political  Code  of  U^e  State  of 
Calif ornie,   >diich  provides  as  follows: 

"Any  money  not  the   property  of  a   city,    county,  or  city 
and  county,  which  remains  unclaifl>ud  in  the  treasury  of 
such  city,   county,  or  city  and  county,  as  tiie  case  may 
be,  for  a  period  o-T  ten  yeari|  and  whose  recovery  by 
the  owner  has  been  barred  by  any  statute  of  xiaitations 
shall,  after  the  giving  of  notice  as  hereinafter  pro- 
vided, be  the  property  of  Uie   city,   county,  or  city  and 
county,   if  no  verified  complaint  is  filed  and  served  as 
hereinafter  specified,  and  if  such  money  is  in  a  spe- 
cial fundf   thti  city   council  or  thu   borrd  of  supervisors 
of  such  cxtv,   county,    ^r  city  and  cowity,   i  s   the  case 
■ay  be,  is  hereby  authorized  to  transfer  such  money  to 
the  r^enevBl  fund  of  th;^   city,   county,   or  city  ^Jid 
county. •••" 

Mr.  Ballard* s  cheek  has  boen  outstanding  well  in  excess 
of  fottr  years  so  that  any  legal  action  initiated  by  him  on  the 
check  to  recover  the  .^^O.OO  will  be  barred  by  the  statute  of  lin- 
itatiunsa     Uowttver,  under  tlie  proviaiuns  of  Joctiun  40d7b  of  the 
Political  Code  dealing  with  unclaimed  inonoya  left  with  tne 
troasurer  of  the  City  and  County  of  3.sn  l''ranciscc,  uven  thou^;^  the 
action  may  be  barred  by  the  statute  of  limitsticns,   the  money  may 
not  be  transferxed  to   Uio  general  fund  of   the  City  and  County  of 
San  Francisco  ijoitil  the  money  h<is  been  in  the  treasury  for  a  period 
of  ten  years,  and  tne  legal  obll<:,ction  will  therefore  have  to  be 
carried  on  the   check  register  until  such  time. 

You  are  therefore  advised  that  the  legal  oblij^ation 
represented  by  the  outstanding  check  in  favor  of  Mr.  Ballard  may 
not  be  removed  from  the   check  register  until  such  time  as  action 
any  be  tr^ken  pursuant  to  the    provision  of   :>cction  40d7b  of  the 
Political  Code  to  transfer  the  money  to  the  ^-eneral  fund  of  the 
City  and  County  of  dan  Kranciaco  —  that  ia,  until  such  money  h;  s 
rsBMd.ned  unclaimed  for  a  puriod  of  ten  years* 

Respectfully  submitted 
TO:     John  J*  Goodwin,   Treasurer 

cc:     Martin  Judnlch  DION   d,   HOLM 

Controller*  3  Office  City  iittomey 
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2,  1949 

SUBJECT:      .••^^-^nrvniATIOM  OfiTrr«A|jrT?  ff^  p>,  ,icii>;n 

./,   INTiiK  N  Of   -  i 

;  .;.  .1..   - .  ■■'7a  tM(iflHir''° 

a«iti«fl»iit 

I  h«v«  your  request  for  an  opinion  as  follows: 

"Tha  Parking  Authority  of  the  City   and  County  of  Saa 
Francisco  respectfully  requests  a  clarification  froa 
the  Office  of  the  City  Attorney  with  respect  to  a 
question  rel.'itin;;  to  the  bud^^et  appropriation  of  the 
Parking  Authority. 

"The  Authority  budget,  in  the  aaiount  of  w^36,134»  was 
glTen  final  passage  by  the  Boar4  of  supervisors  at  its 
■eetinc  on  Monday,  (ioveraber  26 •  This  budget,  listed 
as  Calendar  Item  Ko.  11,  file  liio.  4363,  provides  for 
salaries,  contractual  services,  supplies,  oquipinent, 
rentals  and  alterations  for  the  balance  of  the  current 
fiscal  year  ending  June  30,  19!^0. 

"It  is  our  understanding  that  the  aisount  thus  appro* 
priated  will  be  aade  available  to  the  Autiiority  tsA 
days  fr'>m  si^ature  by  the  Acting  Mayor. 

"nie  Authority  budget  was  officially  ap  roved  by  the 
Authority  at   its  first  regul&r  official  res eting  on 
Oetolior  31,   1949*     ^^t  this  neetint;  the  Authority  ap* 
pointed,   si^ject  to  appropriation  by  the  Board  of 
Supexnrisors,   ViaiAg  T«   fisher  and  Aennath  k.  l>^c)}onald 
as  General  Maas^Eor  and  Seer  tary,  respectively,     both 
of  these  gentlemen  Imve  been  functioning^  in  their  of* 
fieial  capacity,  but  without  remuneri^tion,   since 
October  31,  1^9  • 

**Tho  Authority  bua.^.ec   :  .-.     repared  and     n  ;.;^nteri   Indi- 
•alMi4  salaries  for  7  :<.ii..  >&»,  which  woi x :  cover  uie 
period  from  Deceober  1,  1949t  through  June  30,  19^* 
The  question  now  before  the  Authority  and  8iU>mitted 
for  clarificotion  is:     may  salaries  be  ,  aid  to  the 
General  Manager  and  to  the  Secretary  starting  as  of 
teeesber  1,  1949  (reeognisint^  their  unroanuiorated 
•omriees  since  October  31*  1949)  or  can  those  salaries 
bo  paid  only  from  i^ecember  9t  1V49|  assunln^^  sij^pMturo 
by  tl^  Acting  Mayor  on  Hovonbor  29,  1949,  £tnd  allowing 
the  lapse  of  10  da/s  frosi  the  date  of  :^i^;n£!ture?'' 

0     ?     I    i-:      I     C     H 


Before  rendering  an  opinion  on  the  question  posed,  it  is  neces* 
snry  to  conaider  the  ordinance  in  question,  by  which  funds  were 
Appropriated  tu  the  Parking  Authority  of  Uit:  City  ^aui  County  of 
ten  i^rancisco* 


fhm  ordinano*  !•  quoted t 


>Tti>->       •;>!• 


"B«  it   ordained  by  th«  Psople  of  the  City  and  County  of 
San  i-'rancisco: 

"Section  !•     Ths   sun  of  >^ 36, 134  is  hereby  appropriated 
fron  the   surplue  existing  in  the  Unappropriated  oalcince 
of  the  General  Fwid,  1949-1950,  to  the  credit  of  the  fol- 
lowing appropriations,  for  the  purpose  of  providing  funds 
for  the  balance  of  the  current  fiscal  year  for  The  Park- 
ing Authority  of  the  City  and  County  of  San  Francisco; 

*<Appro«No«       Purposo  Amount 

902.110,75       Peraanent  SaUrlM  |14»6^4 

General  ^'tanagor 

at  |d33.33  no.  .  7  mos.  |5,#34 
Secretory  to  the  Authority 

at  1500        no*  -  7  mos.     3»500 
Confidential  Secretery 

at  ^310        BO,  -  7  IB08.     2,170 
Senior  Clerk-otenop^rapher 

at  v^250        lao.  -  7  nos.     1,750 
General  Clerk-Typist 

at  |200         no,  -  7  mos.     1,400 
902, 200.75       Contractual  Services  2,000 

902.300.75       /  ateriala  k  Supplies  2^000 

902.400.75       ii^quipment  7»9d0 

Carpets  I  300 

Desks  &  Chairs  2,000 

Board  Table  &  Chairs  1,000 

Typewriters  (2)  300 

Files  (2)  X^ 

Automobila  3*500 

Adding:  I<!achine  450 

Reception  Room  250 

902.660.75       Hents  3»500 

902. 500.75       Alterations  6,000 

**Sectioa  2.     All  expenditures  nads  hereunder  shall  ue  sub« 
jest  to  audit  by  the  Cwntrollar  of  the  City  and  Coimty  of 
San  Francisco. 

"1  hereby  certify  that  the  foregoing  ordinance  was  passad 
for  second  reading  by  the  Board  of  d»upervisor8  of  the 
City  and  County  of  San  Francisco  at  its  meeting  of  Nov. 

14,  1949. 

"Robert  J.  Dolan,  Acting  Clerk." 
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On  liov«aib«r  14»  1949 »  it  was  passad  for  second  reading  by  the 
BoArd  of  SupexnriBore  of  the  City  and  County  of  Jan  Francisco, 
and  OB  NoTeaber  26,  1949 1  was  read  and  ^^iveu  linal  p4;tS8ug,e  ty 
the  Board. 

Section  16  of  the  City     Charter  provides,  among  other  things 
that  such  an  ordinance  shall  not  become  effective  until  ten 
days  after  passage. 

Section  lif  of  thv.  Chax^er  provides,  aaong  other  things  that 
such  ordinance  ahall  be  acted  upon  by  the  Mayor  within  ten  days 
of  receipt  thereof  from  tha  Cl«^rk  of  tl:ie  Board  of  c>upervi3ors, 
i«ho  is  charged  with  the  duty  of  transmitting  the  ordin;ince  to 
the  Mayor  within  twenty*foiur  hours  of  the  board* s  action  thereon. 

In  view  of  the  above  laws,   it  may  be  anticipated  that   the  ordi* 
nan  OS  shall  be  effective  on  the  9  th  day  of  i>ecea^or,  194/,  and 
that  the  funds  so  appropriated  will  be  availabla  to  the  iiuthority 
on  that  date. 

The  object  and  purposs  of  this  ordin^.nce  is  to  appropriate  cer» 
tain  funds,   for  specific  pux'poses  for  use  within  a  certain  ptiriod 
of  tine. 

By  clear  and  unaabi^^itous  language,  the  ordinance  expressly  ap* 
propriates  certain  stated  salaries  per  month  and  ^he  total  aaount 
of  each  of  said  salaries  for  a  period  of  seven  (7)  nonths.  In 
addition  it  states  the  total  sum  of  all  salaries  to  be  so  paid 
for  the  period  of  seve  .  (7)  months.  In  its  title  as  well  as  in 
its  introduction,  it  is  stated  that  the  appropriated  funds  are 
provided  for  the  balance  of  the  current  fiscal  year. 

By  implication  and  construction,  the  expression  "balance  of  U^e 
current  fiscal  year"  loeans  that  period  of  seven  »>n^8  ending 
with  June  30,  1950,  and  must  mean  beginning  with  £)eQe«ber  1. 
1949*     No  other  construction  can  be   i:,iyren  to  its  meaning  and 
content. 

The  Board  of  supervisors  saw  fit  to  appropriate  the  salaries  in 
question  for  the  period  from  the  first  day  of  the  first  month  of 
seven  months  ending  on  June  30,  1950,  at  which  time  the  City  and 
County  fiscal  year  ends,  t^ich  is  that  period  estiamted  by  the 
Authority  in  its  budget  and  requested  of  the  Board,  as  covering 
the  employable  period  tint  11  the  end  of  the  present  fiscal  year. 

Therefore  you  are  advised  that  the  salaries  of  the  General  Manager 
and  the  Jecret^ry  of  the  Authurity  commence  on  Deeember  1,  1949i 
and  will  be  payable  on  December  15,  1949,  and  thereafter  during 
thie  fiscal  year. 

Roi^eetfully  submitted 

Parking  Authority  op.  A-W  .     ^^^  ^^^  ^^ 

TOt     Parking  Authority  City  Attorney 

cc:     Mayor    :lm3r  5.  uobinson 
Controller 


?^ 


Deceober  6,  1949 

SWXBCTj     H~'~»I?:'  Ksarn^Rs  with  RSSPSCT  TO 
/  iTLx      COOPufUTIOK 

D«Ar  Sir: 

I  haT«  70%ir  reqii«8t  for  an  opinion  as  follows: 

"Cv«r  the  telephone  yesterday  I  discussed  with  Mr. 
Walker  Peddlcoid  certain  language  of   the  cooperation 
agreenent  between  the  City  and  County  of  oan  i'Vancisco 
and  the  Houeins  iiUfchority  of  the   City  and  County  of 
Sa;    Francisco.     The   section  to  which  1  referred  in  my 
discussion  with  Mr,   Peddicoi^d  &p;^ears  on  page  7  wf  the 
pro.osed  agreement  and  reads  as  follows: 

"•Insofar  as  tha  City  loay  lawfully  do  so,   ^irant 
such  waivers  of  the  buildin^;  code  of  the  City  as 
are  reasonable  and  necessary  to  promote  econosqr 
and  efficiency  in  the  develo|»B8nt  and  administra- 
tion of  such  Froject;     and  make  such  chan.^es  in 
any  sonini;;  of  th*i  site  and  surrounding,  territory 
of   auch   Project  as  are  reasonable  &nd  necesatry 
for  the  developaent  and  protection  thereof}' 

'^While  I  am  in  full  sympttthy  with  the  general  purpose 
of  the   'cooperation  agreement'   it  is,   in  niy  Jud.^raent, 
necessary  that  this  departraent  luive  the  opinion  of  the 
City  Attorney's  office  as  to  whether  the  aoove  quoted 
languag*  is  subject  to  interpretation  in  auch  a  manner 
th;9t  in  effect  the  existinjg  adainistrative  machinery 
for  rezonin,s  nay  be  abrogated  ixut     ut  aside  xmder  it* 
If  we  were  to  receive  your  asaurance  th£>t/  this  would 
not  be  your  interpretation,  and  further  that  it  would 
be  very  unlikely  to  be  interpreted  so  by  the  Courts,   I 
would  be   quite  willin     to  suppor-t  the  housin,-;  Author* 
ity's  cooperative  sf,reement  before  the  /inance  CoBiraittee 
of  tho  iioord  of   Supervisors  tomorrow,   on  behalf  of  the 
Department  of  City  Planning* 

"Sections  117  and  lid  of  the  Charter  clearly  define  our 
responsibilities  insofar  as  projects  of  the  Housing 
Authority  are  concerned.     I  believe  it  to  be  our  respons* 
ibility  to  handle  questions  of  resonin(^  and  subdivision 
referral  on  the  basis  of  these  provisions,  and  further 
that  the  Housin;^  Authority,   itself,  would  receive  full 
and  expeditious  action  under  their  iiornal  operation." 
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0  P  I  tj  I  0  N 

In  My  opinion  th«  «bov«  quoted  language  I'roa  tha  cooperation 
agree«ent  %ma  not  intended  to,  and  in  no  way  does,  circumvent, 
or  obTiate  the  necessity  for  resort  to,  the  catablished 
procedure  for  making  aonini  changes  as  set  forth  in  sections 
117  end  llS  of  the  San  Francisco  Charter. 

The  City,  by  the  quoted  v^i'%   of  the  cooperation  agreement, 
agrees,  insofar  as  it  lawfully  can  do  so,  to  "aitake  such 
ehanges  in  any  zonin,t  of  the  aiiie  and  surrounding;  territory 
•f  such  Project  aa  are  reasonable  and  neoessar7  for  tho  de- 
velopment and  protection  thereof."  The  agreement  does  not 
rurport  to  declare  how  such  changes  shall  be  made*  All  exist'- 
ag  applicable  law  is  a  part  of  every  a^^reement,  whether  ex* 
pressly  so  stated  or  not.   (17  C.  J.  d.  7^2,  7^4;  Civil  Code 
3«e.  1646.)  Therefore  the  existin-  machinery  for  laaking  son- 
InfT  ch6n,:e8  by  the  City,  as  provided  in  the  Charter,  is  a 
part  of  the  cooperation  agreeaent  and  v;ovenis  any  changes  in 
sonin^  thereunder. 


Eespeetfully  submitted 


DIQK  H.  UGLM 
City  Attorney 


TOt  Mr.  Paul  Oppemann 
Olroetor  oC  Plannlns 


§? 


8«cember  6,  1949 

WniEOTt     CHAJtTBR  AlieilIH>«IT  COhciOLlDATIMO 
PkKK  M'tS  _ 

Btftr  iiirt 

Xou  naY«  nad*  requftst  for  th«  opinion  o£  U^le  oiVice  regarding 

the   affect  of  propoyit^icn  S.  a  charter  araendaient  approved  by 
th«  •l«etorat«  on  Noveadser  6,  194^9 »  as  indic^^tad  by  the  follow- 
im;  qiMjaticns: 

0  '^   I  i,   I  0  H 

1,     /re  the  comiaiaaionars  appointed  to  tho  racrsation  and  park 
•OBolsaioa,  pleasure  or  term  appointee a? 

These  eoB»issi<mfir8  &re  terra  appointees.     Article  II,   Sactlon 
16,  of  the  itate  ConetlwUUion  prjvidea: 

•♦Tuat  in  tho  case  of  &ny  officor  or  ewployeo  of 
auaty  aunicipaiity,  iiovemed  imder  a  legally  adopt- 
ed charter,   tho   yrowi.-:^Um&  of   such  charter  \fith 
reference  to  the  tenvu^e  of   office  or  tho  ciidmissai 
frora  of"!  9   of  any   such  officer  or  ««pioyee,  shall 
control." 

Article  XI,  n  8-1/2,   of  tho  vidoa 

for   charter   ... dun  ia  charters  ..- - -    .    iority 

of  Articlo  Xi,   Jtfction  $,  of  the  Uoaatitution,   as  to  the   jiauxier 
and  tern  o^  .:  :ti;i4'at   of  .nunicipai  officers  and  aa  to  their 

recall  or  reu*v,v  ... . 

The  questloQ  preaonteu   i»  ■     '  na  oxcluaively  of  the  .s 

of  tho  Chflrt<ir  of  ian  Friu.^-.,^.      .  .j    second  pui-ij  raph  of ^^^n 

40  as  set  forth  in  proposition  ii,   provides  for  the  appointmeiit  of 
7  aeobers  of  tho  rucrv>:  tlun  and  p^rk  comioiasiont 

"By  the  mayor  for  a  tena  of  four  years;     provided 
that  the  respective  terms  of  oxfice  of  those 
first  t.}.  ■wiuttil  yhciii  ^v.  as  follows:     tv/o  for  two 
yui>rs,  two  for  three  years,  and  three  for  four 
years,  from  tlie  effective   ikte  of  thiu  section." 

Section  11  as  aneended  in  iXtH  tlird  ^>Ara^r&ph  in  proposition  I  is 
as  follows: 

"Any  appointee  of  tho  W$f9r,  exclusive  of  civil 
service,  i  JL|^^BCI&>  ^^^  i^uolic  utilities 

eMMdsslon: ,   — SmmKltmo£  the  school  board, 

nay  be  removed  by  ths  /.isyor," 

It  is  thus  cloar  that  by  the  terse  of  the  Charter,  the  new  eosnls* 
sion>jrs  az*e  tens  appointees* 
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2*     Who  f ix«0  th«  aMilary  of  th«  general  manager? 


The  position  oi    r.t^neral  -'y-     er  is   subject  to  the   salary  stan- 
dardlzatijn  proc^o^  us   ^  .  :-th  in  Section  1^1  of  th»  ti^iter* 

Prior  to  standardisatiun  Uia  salary  of  the  frenerul  aaaager 
Mould  '.e  fixed  L>    -  •    ■    n  oi'  u.c:  iio^ru  of  Jup^rviaors  on  recoa» 
■emdetion  of  th-;  r  ..ji.oa  and  phtK  coaBtissicn. 


3«     Mhen  and  how  should  the  salary  be  fixedT 

If  the  position  is  to  be  created  dxarin^  the  course  of  a  fiscal 
year,   the   salary  wouii  t»e  fixed  oy  an  apiiropriation  ordinance 
cr   -^'-      —      -^ition  rjid  an  ixr,^-'-    -r.  to   tilie   julsry        'i-  .nee, 
pl^  ticn  together  w^.         ...-^   salary   in  the   -  j 

ordinanca.      If  th«»  position  is  created  at  the  beginning  or  the 
riscfi!  ^t   it;         '^  be  placed  in  the  annual  budget  and  annual 

apr>rc 


p,   it 


iion 
■osaible  jTur  uu^  new 
to  all    dopfa'ifc;naxxtal 


3lnce    this    Ch    :     -  :  .;. .i4U   cw-i    *i'^XX    aa    ut. 

electorate  at   ;.•..  ....;«,  tt>r  g,   1949,   ol«cti 

approved  by  the  lOc'^ialauui^t)   aittiii.':  in  upecla 
ing  December  1;^,    '  it  will   Ue 

tlun  and  r>cr^■.   c.  .to  attend 

reaoectin^^  the  buagat  estiiaat«  for 
Whether  the  positiiMi  oi' 
new  fiaci'-l  year  or  not, 
budf^et  Gstifiifite  for  the  \i.acai 

salary  for  tne     oaition.      ii.e   Sr  l«ry   actually   to  be  paid  Hor 
the  position  for  th.^  eucceedim   fiscal  year  however  would  be 
dependent  upon  the   salary  standurdiZMtiun  oidinance  which  will 
'     '  tle33  be  enacted  by   thu  Board  of  ^jupervisora  urior  to 
1,  1950. 


by  the 

lass  bo 
conunenc* 
recroa- 
duties 

the  succeeding;  fiscal  year* 
or  itj  cr>  i  vr  to   cUe 

.  '.yurse  b©      •    ■         un  vhe 
year  witn  an  estiiticite  of 


4*     'dh&x,  id  the  effuctlve  date  of  Sections  kO,  41  a&d  4^? 

The   third  paiV3;:raT)h   of  Section  40   provides  that: 

"Thiii   .;  as  i^l  iuia  n.,~  as  herein 

afflf ;...;(,         _,    ,  .        .ti  on  th  ;   f  5.1iii  •;  Vvdth  the 

Secretary  of  ;^tate  of  the  legislative  resolution 
of  approval  thereof." 

This  lan^^uage   is  also  the  general  law  of  the  state  and  without 
specific  statement   <    ■  ^   the  amv     '        t   of  section  11  which  lit 

contained  in  the  1 .  rt  of  pro. iun  £,,     i.e  to  sections 

40,  41  and  U'^,  there  is  ita  exception  however  contained  in  the 
third  ^ragraph  referx-ed  to,  to  the  effect t 
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**That  th«  existing  coonisaions  and  departiMnta 
•hall  continue  for  all  purposes  p&rtalnlng  to 
the  current  fiscal  y^^ar  until  the  first  da/  of 
the  f local  year  next  succeeding  the  filin^^  of 
such  resolution. " 

By  this  exception  the  existing  commissions  and  departments  are 
continued  until  July  1,  1950,  for  all  purposes  relating  to  the 
period  prior  to  that  date.  The  actual  maintenance  and  operation 
of  the  ihyaical  roperties  of  the  p&rk  and  recreeition  depart- 
■ents  would  therefors  be  in  their  charge  imtil  that  date*  The 
exception  continues: 

**And  the  recreation  and  park  comission  shall 
have  rower  prior  to  such  date  only  in  relation 
to  natters  pertainini;^  to  its  own  program  and 
to  such  next  succeeding  fiacal  year  and  there- 
after.** 

It  is  clear  therefore  th&t  proposition  S  would  be  in  efieet, 
in  the  form  of  the  amended  sections  of  the  charter,  from  the 
date  of  the  filing  f  the  legislative  resolution  of  approval 
with  the  Secretary  of  State  for  the  pui-poses  of  the  ap^^ointment 
of  the  members  of  the  recreation  and  park  c omnia sion  and  of 
their  organicrition  and  operation  so  f&r  as  would  be  necessary 
for  purposes  relatin3  to  the  period  stjbsequent  to  June  30, 
1950.  As  the  bud{;et  for  the  ensuing  fiscal  year  relates  to 
that  period  they  would  be  able  to  act  as  a  commission  in  that 
rsgard. 


5.  When  shall  the  sayor  make  appointments  for  practical  pur- 
poses, organisation,  etc .7  When  do  the  appointments  becoas 
effsetlvs? 

Z  bttlisv«  that   appointments  of  coaalssioners  of  the  recreation 
sad  psxit  eeamission  shoxild  be  su&d^   as  soon  as  may  be  after  the 
Tllinp,   of  the  resolution  of  legislative  approval  with  the  3eere- 
tarx  of  itate.  The  new  coaasisslon  will  then  Ue  able  to  assuos 
responsibility  for  the  preparation  of  the  budget  estimate  for  the 
recreation  and  park  department.  Appointments  will  become  ef- 
fective as  soon  as  the  appointees  take  the  necessary  oath  and 
file  the  bond  required. 


6.  When  does  the  new  commission  take  over  from  the  owo  former 
CO— 1  sslons? 

The  new  eoamission  will  assume  the  duty  of  the  preparation  of 
the  btidget  for  the  succeeding  fiscal  year  immediately.  It  will 
also  consider  the  icatter  of  making  contracts  relating  to  any 


i 


tlow  ctft^r  th«  conmencenwnt  of  the  new  fiscal  year.  X  believe 
that  eport  schedules  for  periods  in  the  next  fiscal  year,  e«g«, 
basketball  and  footbf>ll,  are  now  vinder  consideration. 

As  to  the  situation  in  connection  with  the  expenditure  of  bond 
funds,  I  believe  that  should  have  etudy  to  determine  the  sta  e 
of  advancement  of  the  program  and  action  required  in  the  imme- 
diate steps  ahead,   ^^ince  Uie  present  commissions  have  exclusive 
power  until  July  i„  1950,  for  fill  purposes  pertaining  to  the 
current  fiscal  ybbv   and  Uxe  recreation  and  park  commission  will 
iMtadiately  have  exclusive  ;  ower  for  all  purposes  pertaining  to 
the  next  succeeding  liscal  year  and  thmreafter,  it  seenis  to  me  a 
separate  study  sliould  be  made  before  Imnsdiate  procedure  in  this 
regard  is  determined. 


7.  Are  any  removals  from  positions  necess^iry  prior  to  the  ap» 
proval  of  proposition  E  by  the  l&,iidlttture  in  order  that 
there  may  be  no  riglits  of  incumbency  created  by  the  le^is* 
latiun  in  favor  of  a  present  incumbent? 

The  positions  of  superintendent  of  parks,  director  of  the  boo, 
and  secretary  to  the  park  commission,  are  provided  by  section 
40  of  the  Charter  as  being  positions  held  at  the  pleasure  of  the 
eoBBission.  The  same  is  true  of  the  position  of  superintendent 
of  recreation  by  virtue  of  the  provisions  of  section  42  of  the 
Charter.   Since  both  the  existing  recreation  coianisi^ion  and  the 
park  commission  continue  for  ell  purposes  pertaininj  to  nanags- 
■ent  and  operation  of  the  facilities  imder  their  control  relat* 
Inn  to  the  current  fiscal  year  until  the  first  day  of  the  next 
succeeding  fiscal  year,  these  positions  continue  until  that  date. 
The  positions  also  have  duties  under  the  recreation  and  park  con- 
mission  from  the  effective  date  of  t^e  amendment  as  to  any  func- 
tions relating  to  the  recreation  £<nd  park  commission  during  the 
•ame  period. 

Paragraph  2,  Section  41,  as  it  appears  in  proposition  E  is  en- 
tirely clear  owever  that  the  incumbent  of  any  one  of  these  posi- 
tions, occupying  the  position  at  the  time  of  ap  roval  by  the 
legislature  of  the  new  legislation,  is  deemed  api^ointed  to  the 
same  position  under  the  recreation  and  park  comtaission  subject  to 
the  power  of  removal  set  forth  in  that  paragraph.  If  the  posi- 
tions In  the  existin^^.  departments  were  positions  other  than  at 
pleasure,  the  res,  onsibiiity  of  the  language  contained  in  the 
second  paragraph  of  Jection  4I  would  be  greater  in  this  regard. 
Since  the  positions  are  now  held  at  pleasure  and  are  to  be  held 
on  the  same  terms  in  the  new  legislation,  I  can  conceive  of  no 
legal  difficulty  t^hich  could  be  adjudicated  unfavorably  in  the 
event  no  removals  were  made  prior  to  the  effective  date  of  the 
new  legislation.  The  question  of  advisability  of  procedure  to 
be  adopted  from  the  standpoint  of  policy  is  not  ne  for  considez*- 
ation  here.  The  recreation  and  p&rk  coauiission  will  have  power 
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iam«diAt«l7  upon  organising  to  appoint  a  g«n«ral  manager  al- 
though the   rowers  of  the  general  uunager  will   be  limited  iintil 
Jxily  1,  1950.  as  the  powera  of  the  recreation  and  park  ccMnaie- 
sion  are  limited  prior  to  that  date  to  matters  pertaining  to 
its  own  organisation  and  to  the  next  succeeding  fiscal  year  and 
thereafter. 


S.     Exactly  what  ahoulJ   be  done  to  disintegrate  school  district 
recreation  from  recreation  under  the  coomission? 

Section  41  of  the  amendtoent  provides  th^tt 

"The  :ian  Francisco  Unified  Liiciudol  District   shall 
supervise  and  direct  recreational  activities  in 
facilities  unHer  its  Jurisdiction,   and  the  covais* 
sion  and  the  school  district  shall  have  power  to 
supervise  and  direct  other  adjacent  recreational 
and  park  facilities  either  Jointly  or  severally  by 
agreement." 

This  sentence  relates  to  operation  of  facilities  ^x.  the  time  when 
the  recreation  and  park  coomission  has  Juj*isdiction  of  the  facil- 
ities for  the  purpose  of  operation,  that  is,  after  June  30,  1950. 
The   sentence   itself  indicates  this  to  be  true  by  the  use  of  the 
word  cooBsission  in  the  context  which  relates  to  the  recreation 
and  park  commission  exclusive  of  the  recreation  costfttiasion.   There 
will   be  time  therefore  for  study  by  administrative  heads  as  well 
as  of  the  ie;-^al   department  of  any  posuibilities  of  disintegration 
of  relationships.     Any  legal  study  in  this  regard  should  be  done 
I  believe  in  consultotion  with  Mr,   Irving,  Breyer,   the  legal  ad- 
visor of  thti  school  department. 


Respectfully  submitted 


Uim  H.   HOLM 
City  Attorney 


TOt     Mayor  Blmer  B.  Robinson 
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December  d,  1949 

SOBJECT:      LEGI3LATIQN  R£  AIR  POLLUTION  CONTROL. 

Dear  Sir: 

Pxursuant  to  your  request,  there  follows  a  reeuse 
of  existing  legislation,    both  state  and  local,  which  applies  to 
the  abatesMnt  of  smoke  and  other  noxious  gases. 


(1)     California  3tat««  1947,  Chapter  632.   Section  1. 
(California  Health  and  Safety  Code  Sections  2419o  to  24231) 


This  Act  provides  for  the  creation  of  Air  Pollution 
Control  Districts  in  counties  and  was  by  the  Legislature  in  1947 
for  the  declared  purpose  of  fx^eing  the  air  froa  air  contaaioenta 
fend  ataospheric  pollution  and  to  enable  the  counties  affected 
to  attack  the  protlesi  through  such  districts.     The  proyisioBS 
of  the  Act  may  be  suiunarised  as  follows: 


Article  1  S  2419^-24220:     The  Creation  and  Functioning 
ef  Districts;     Provides  that  in  each  county  there  is  created 
an  air  pollution  control  district;  that  such  district  shall  not 


transact  business  or  exercise  any  powers  unless  or  until  the 
Board  of  Supervisors,   by  resolution,   declares  the  need  for  an 
air  pollution  control  dlatrict  to  function  after  public  hearing 
and  finding  that  the  air  of  the  county  is  polluted  by  air  con- 
taninants.     £ach  air  control  district  is  a  body  corporate  and 
political,  with  power  to  sue  and  be  sued  in  the  nsne  of  the  dis- 
trict, to  take  by  grant,  etc.,  and  sell,  etc.,  real  and  personal 
property. 

ArUcle  2  %  24220-24311     Officers:     Provides  that  the 
Board  of  Supendsors  is  the  ex-offieio  air  pollution  control 
b«ard  of  the  air  pollution  control  district  and  shall  appoint  an 
air  pollution  control  officer  and  may  provide  for  persona  to  be 
employed  by  such  officer* 

The  air  pollution  control  board  shall  appoint  a  hearing  board 
to  consist  of  three  members,  two  persons  admitted  to  the  prac- 
tice of  law  &nd  one  engineer. 

Article  3  Prohibltiona.*     Article  3  prohibits  persona 
froB  discharging  air  contaminants: 

^24242.     Discharge  of  «tT  ^""^■^tFf^^"'   ^ 
Shade  and  opacity. A  person  shall  not  dis- 
eharge  into  the  atau>sphere  frosi  any  single 
source  of  emission  whatsoever  any  air  contaminant 


J 

I 


n 


for  a  period  or  periods  aggregating  more 
than  three  minutes  in  any  one  hour  which 
is: 

(a)  As  dark  or  darker  in  shade  as  that 
designated  as  No.  2  on  the  Hingelnann  Chart, 
as  publii>hed  by  the  United  states  bureau  of 
Mines,  or 

(b)  Of  such  opacity  ets  to  obscure  an 
obserrer's  view  to  a  degree  equal  to  or 
greater  than  does  snoke  described  in  subsec- 
tion (a)  of  this  section. 


^24243*  Discharge  of  air  contaminants 

in.lury.  A  person  shall  not  discharge 


fro  ani 


'ro  any  source  whatsoever  such  quantities 
of  air  contaminants  or  other  matez*ial  which 
cause  injury,   detriment,   nuisance  or  sinnoyanee 
to  any  con&ider«ole  number  of  persons  or  to 
the  puLlic  or  which  endanger  the  comfort,  repose, 
health  or  safety  of  any  such  persons  or  the 
public  or  which  cause  or  have  a  natural  tendency 
to  cause  injury  or  damage  to  business  or  property. 

Article  1  %  2420d  provides  as  follows: 

"As  used  in  this  chapter,   *8ir  contaminant* 
includes  smoke,  charred  paper,   dust,   soot, 
grime,  carbon,  noxious  acids,   fUmes,  gases, 
odors,  or  particulate  matter,  or  any  combination 
thereof." 

Article  3  makes  provision  for  inspection  by  the  air 
pollution  control  officer  of  prwaises  and  vehicles,  with  certain 
exceptions,  for  the  purpose  of  enforcing  and  administering  the 
rules  and  regulations  of  the  sir  pollution  control  boazni. 

Article  4  ^  2426O-24282  Rules  and  Regulations:     Provides 
that  the  air  pollution  control  board  may  make  and  enforce 
necessary  regulations  £ind  rules  after  public  hearing  to  canry 
out  the  purposes  of  the  act;   that  such  regulations  may  provide 
for  granting  of  pezaits  for  the  erection,   etc.,  or  use,  etc.,  of 
equipment,  with  certain  exceptions,  which  may  Ci^use  issuanee  of 
air  contaminants;   that  the  air  pollution  control  officer  may  require 
from  permittees  information  relative  to  the  amount  of  air  contaminants 
discharged  by  equipment. 
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Article  5  §24291-24302  Varianceai  Makts  provision 
for  the  allow&nc*  of  a  gro«t«r  dlechargo  of  contaminants  than 
permitted  in  Article  3  or  by  the  rules  and  regulations  of  the 
board  if  not  to  a  greater  extent  or  a  longer  time  than  the 
hearing  board  after  a  public  hearing  finds  neeessary.  The 

sections  of  this  article  and  the  sections  of  article 


^  (Procedure)  regulate  the  procedure  of  hearings  before  the 
bearing  board  end  provided  for  trial  de  novo  in  the  Superior 
Court*  It  is  also  provided  th&t  local  ordinances,  stricter 
in  application  than  the  provlaions  of  the  Act.  or  rules  adopted 
pursuant  to  the  /ct,  are  not  superseded,  nor  is  enactment  of 
sueh  ordinances  prohibited* 

(2)  California  Stats.  1949  Chapter  111)5  (California 
Ueslth  and  safety  Code  ^  24330-24341):  This  hct   provides  that 
contiguous  counties  may  merge  their  air  pollution  control  dis- 
tricts into  oos  district* 

Ordinances  of  the  City  and  County  of  uan  Francisco; 

There  are  various  ordinances  of  the  City  and  County 
of  San  Francisco  which  deal  directly  or  indirectly  with  the 
•bateaent  of  snoke  and  other  noxious  gases* 

1)  Health  Code  (Part  II,  Chapter  V  of  the  aan  Francisco 
Municipel  Code):  Sections  590;  93(c)-93(d);  2^0-323;  613. 

Section  590:  Prohibits  emission  of  smoke  of  a  defined 
density,  with  certain  exceptions,  and  prohibits  allowing  soot, 
ashes,  cinders  to  be  discharged  for  such  period  of  time  as  to 
become  a  nuisance  by  reason  of  depositing  particles  on  adjoining 
property  in  residential  or  eeomercial  districts;  prohibits  dis- 
charge of  objectionable  fumes  so  as  to  become  nuisances  in  resi- 
dential or  commercial  districts.  Representatives  of  the  Board 
of  Health  are  granted  the  right  of  inspection.  Penalty  for 
violation  is  a  misdemeanor* 

Prohibiting  nuisances  detrimental  to  health  or  acctmula- 
tioB  of  filth,  gex^ge,  decaying  animal  or  vegetable  matter,  or 
any  animal  or  human  excrement,  and  ejection  93\d)  prohibiting 
duoiping  on  Ic.nd  or  in  water  within  the  city  any  waste  vegetatle 
or  animal  matter  were  enacted  as  measures  for  rat  control* 

Sections  280-323;  Contain  detailed  provisions  with 
regard  to  dumping  of  garbage  and  refuse,  garbage  collection  and 
disposal* 

Section  613:  Regulates  the  operation  of  gas  works 
snd  prohibits  manufacturers  of  illuminating  gas  to  permit  gas. 
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tar  or  r«fus«  to  b«  deposited  in  waters,  sewers  or  streets, 
or  pemit  gas,  dangerous  or  prejudicial  to  health,   to  escape 
frMi  any  gas  works  or  pipes  and  prescribes  that  the  Bost 
•^proved  aethods  to  prevent  escape  of  odors  oust  be  used. 

2)  Police  Code  (Part  II  Chapter  VIII  of  San  Francisco 
Municipal  Code):     inactions  33-36;  79* 

Sections  33»36t     Provides  that  it  is  a  misdemeanor 
for  anj  person  to  place,   etc.,   any  rubbish,   dirt  or  debris,   etc., 
on  streets  or  sidewalks*     Section  79;      Provides  for  removal  of 
rubbish  and  debris  from  vacant  lots. 

3)  Fire  Code:     (Part  II  Chapter  IV  of  the  3an  Francisco 
Municipal  Code):      iectiona  dl7;   020. 


teftion  817:     Prohibits  bonfires  without  a  permit, 
, ^'     Provid 

notice* 


Section  828;  Provides  for  the  removal  of  debris  from  fires  upon 


4)  Building  Code:   (Chapter  I  Part  II  of  the  -an 
Francisco  Municipal  Code): 

Article  36:  Contains  regulations  for  the  constXMiction 
of  chimneys,  flues  and  vents  and  provides  for  inspection  upon 
completion  and  issuance  of  certificate;  Article  3S;   Contains  re- 
gulations for  the  construction  of  fireplaces  and  gas  and  oil  furnaces* 
These  provisions  are  not  directly  designed  to  effectuate  the  abate- 
ment of  smoke  or  gases,  but  have  an  indirect  bearing  on  the  general 
subject* 

This  also  applies  to  certain  provisions  of  the  Plumbing 
and  Gas  Appliance  Code  (Chapter  VII  of  3oa   Frcnciaco  r/xunicipal 
Code):  Article  1,  pipe  and  ower  regulations;  Article  9,  gat 
appliances  and  piping* 

5)  Public  orks  Code:   (Part  II  Chapter  I  of  the  Sam 
Francisco  Municipal  Code)  sections  124-125;  765-766;  771. 

Sections  124-125:  Prohibit  discharge  of  refuse  from 
ehmmical  or  other  manufacturing  plants  or  vapors  of  any  kind, 
noxious  or  deleterious  to  health,  into  sewers,  culverts,  etc* 

Sections  765-766  :  Prohibit  operators  of  gat  manufacturing 
plants  from  pemit  ting  coal  tar  or  other  refuse  substance  from 
manufacture  of  g/t»   from  coal  or  petroleum,  to  be  discharged  into 
any  public  sewer  in  any  public  street  or  into  waters  of  the  bay* 

Section  771:  Prohibits  any  person  from  draining  or 
dumping  on  any  public  street,  sewer  or  waterway  any  tar,  gasoline. 
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gr««s«,  or  oil  or  any  by-product  of  p«troleuB« 

An  article  "Saog,  Can  Loglslation  Clear  the  Air?"  was 
proposed  in  the  Kpril  issue  of  the  Stanford  Law  Review.     As 
pointed  out  in  that  article: 

"As  In  the   case  of  smoke ,   the  problem  of 
controlling  smog  is  nut  primarily  a  le^^el  one. 
Like  a  oioke  ordinance,  a  smog  ordinance  will 
be  legally  valid  if  it  sets  up  adequate  stan- 
dards, does  not  confer  arbitrary  power,  and   if 
the  municipal  corporation  has  the  power  to 
regulate  the   subject  matter* 

"An  ordinance  designed  to  control  mog  vhould 
proceed  along  the  same  principles  as  a  smoke 
control  ordinance— preventing  contfimi nation 
by  eliminating  the  sources  of  smog*     The  major 
barrier  to  a  successful  smog  program  is  seientifio, 
not  legal;   far  less  is  known  about  the  causes  of 
smog  than  is  known  about  the  causes  of  smoke. 
Because  smoke  is  visible,  its  source  is  easily 
located,     but  a  smog  source  is  difficult  to  detect 
because  the  gases  and  flones  which  produce  smog 
are  Invisible  for  the  most  part.    .    •" 

"The  success  of  a  smog  contz*ol  program  %rill  be 
geared  to  the  success  of  science  in  discovering 
what  contaminant  causes  smog,  end  in  developing 
technical  devices  for  eliminating  that  contaminant." 

The  provisions  of  ths  Air  Pollution  Control  District  Act 
appear  to  provide  a  constitutional  ond  adequate  enactment  as  a 
basis  for  a  legal  attack  on  an  air  pollution  problem. 

Respectfully  subnitted, 

DIUN  R.  HOLM, 
City  Attorney. 
To:  The  Mayor 
1MC*C 
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December  d,   1949 


SUBJECT:      BONDS  OF  CITY  AND  COUNTY  OFFICERS;   ONLY  ONE  OHIGINAL 
Ri^wUIli^D  UNI»H  OilDINAlJCSS. 

D«ar  Sir: 

This  ofric*  is  in  receipt  of  your  request  for  on  opinion 
as  follows: 

"The  question  has  recently  arisen  as  to  the 
necessity  of  the  rvquiretnent  of  two  original  copies 
of  the  bond  for  indiviciuals  as  specified  in  ordinances 
No.  3755  and  No.  3756. 

"Since  one  of  these  bond  forms  is  filed  with  the 
Controller  and  another  with  the  Recorder,  there  has 
been  some  disagreement  in  the  matter.  Would  you  please 
give  me  an  opinion  as  to  what  should  be  the  proper  pro- 
cedure.** 

Section  3  of  Ordinance  No.  3709  covering  the  bonding  of 
■unicipal  officers  and  Section  6  of  Ordinance  No.  3710  covering 
the  bonding  of  county  officers  provide  as  follows: 

"Recording.  Before  filing  of  bonds,  as  herein 
provided,  all  bonds  shall  be  recoz*ded  in  the 
office  of  the  County  Recorder,  who  shall  charge 
no  recording  fee." 

It  should  be  noted  from  the  above  quoted  sections  thAt  the 
requirement  of  these  ordinances  is  that  the  original  bond  be  re- 
corded in  the  office  of  the  county  recorder  prior  to  its  being 
filed  as  provided  by  these  ordinances. 

There  is  no  requirement  that  an  original  bond  be  filed  with 
the  recorder.  It  has  been  the  practice  for  the  recorder  to  get 
an  exact  copy  of  the  original  bond  which  copy  is  compared  by  the 
recorder  with  the  original  bond,  thereafter  ntuabered,  bound  and 
kept  by  him  as  a  permanent  record  in  lieu  of  copying  the  original 
bond  into  the  record.  The  copy  ^iven  to  the  z^corder  therefor, 
as  stated  above,  need  not  be  an  original* 
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Tou  are  therefore  adYlsed  that  only  one  bond  «U8t  be  exec\i< 
ted  aa  an  original,  which,  after  recording  in  the  office  of  the 
county  recorder,  anist  be  filed  as  required  by  the  ordinance. 


Respectfully  subnitted, 


BXOif  R.  HOLii, 
City  Attorney* 


To:  Chief  Adainietrative  Officer 
for  Purchasing  Department. 
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Dacenber  B,  1949 

SOBJSCTt      VALIDITY  OF  LOW   BID  UNDSR  <»« 
J    iT  CITY  BID  GONTR/tGT  20565: 
BID  iaAY    '           '  •  'Ti'.D  UUDtiH 
CHaRTv:K  ,     .JN3. 

D«ar  Sir: 

This  refars  to  your  l«tter  vdilch  reads  In  part  as  follows: 

"Pursuant  to  direction  of  the  Finance  Committee 
I  traaeait  to  you  herewith  copy  of  letter  from 
Mr.  John  M.  Filippi,  attorney-at-law,  protesting 
award  on  the  low  bid  of  $.0001  made  by  Charles 
L.  Harney,  Inc.  for  construction  of  Observation 
Point  on  Bemal  Heights  ^Ltx<i  of  a  road  approach 
thereto,   City  Bid  Contract  20565.*' 

and  the  enclosed  letter  froa  Attorney  John  IA»  Filippi,  which 
reads  in  part  as  follows: 

**0n  behalf  of  Arthur  Frediani  and  Bill  Cunningham, 
of  A.   and  B.   Construction  Company,    I  aza  protest- 
ing on  the  low  bid  of  ^.0001  made  by  Charles  L. 
Harney,   Inc. 

Notice  is  hereby  given  that  any  payment  aade  or 
any  authority  given  to  complete  this  contx^ct 
will  bs  protested  to  by  my  clients  on  the  grounds 
that  it  is  an  unenforceable  contract.     The  bid  of 
$.0001  cannot  be  paid,  as  it  is  a  tender  which  is 
not  lawful  money  of  the  United  :3tate8  of  America." 

OPINION 

The  provisions  which  regulate  Public  Vorks  contracts  are 
contained  in  City  axid  County  of  San  Fraacisco  Charter,  v^ections 
95  to  100,  and  Ordinance  No.  4792  (aoriea  of  1939)  which  was 
enacted  pursuant  to  Chaz*tar  3eetion  99* 

This  office  has  be«a  advised  that  the  public  work  or  improvement 
involved  herein  was  estimated  to  cost  less  than  ^2,000.00  and 
was  to  be  performed  under  written  order  of  the  Director  of 
Public  Works. 

The  procedure  govenriing  sueh  an  acr«<NMnt  is  outlined  in 
Section  95  of  the  Charter  as  follows: 

"*  ♦  ♦  ♦  any  public  work  or  improvement  costing  less 
than  Two  Thousand  Dollars  ($2,000.00)  and  not 
performed  by  the  use  of  City  and  County  labor, 
materials  and  supplies  shall,  if  not  performed 
under  contract,  be  covered  by  written  order  or 
agraement  which  shall  be  based  on  not  less  than 
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three  bids,  notice  of  which  shall  be  given 
by  three  days'   posting  *  *  *  *  «  »', 

Sss  also   3ec.   17  of  Ordinance  No. 4792 

(Series  of  1939). 

There  is  no  question  that  the  bid  accepted  was  the  lowest 
bid.   It  is  to  be  observed  that  the  Charter  provisions  and 
the  ordinance  herein  involved  contain  no  qualifying  or 
limiting  provisions  as  to  the  kind,  type  or  denomination 
of  money  with  which  a  bid,  if  accepted,  must  be  paid,  or 
in  what  m?mner  payments  shall  be  made  by  the  controller. 
The  Charter  end  ordiuMnce  provisions  are  the  measure  of 
the  power  with  respect  to  bids  on  public  works  contracts. 
As  pointed  out  in  I'^c^uillan  Muiiicjpal  Jorporationa.  Revised 
edition.  Vol  3,  p.  U70: 

"Sec.  1286  (1134).   Purpose  of  ReouirinK  LUds. 
Generally,  there  are  charter  or  statutory 
provisions  requlriiig  proposals  for  bids  for 
certain  municipal  contracts  to  be  advertised 
and  the  contract  let  to  the  lowest  and  best, 
or  lowest  respo tsible  bidder.  3uch  requirements 
are  for  the  purpose  of  i.ivlting  competition, 
to  guard  against  favoritism,  improvidence, 
extravagance,  fraud  and  corruption  in  tha  awarding 
of  municipal  contracts,  andt-^  secure  the  best  work 
or  supplies  at  the  lowest  price  practicable,  and 
are  eitaeted  for  the  benefit  of  property  holders 
and  taxpayers,  and  not  for  the  benefit  or  enrich- 
ment of  bidders,  and  should  be  so  construed  and 
administered  as  to  accomplish  such  purpose  fairly 
and  reasonably  with  sole  reference  to  the  public 
Interest." 

With  this  canon  of  construction  in  mind,  it  would  appear  that 
the  bid  here  involved  is  a  valid  bid. 

Concerning  the  question  raised  of  the  validity  of  the  acceptanos 
of  such  a  bid  as  creating  a  binding  contract,  it  is  to  be 
observed  that  any  consideration,  however  trifling,  if  agreed 
to  by  the  contracting  parties,  will  sustain  the  validity  of  a 
contract. 

See  Contracts:  C>  Cal.Jur.  lo7* 

Likewise  the  contract  is  possible  of  performance  should  that 
issue  ever  arise  between  the  contracting  parties.  For  instance, 
the  contract  can  be  performed  on  the  part  of  the  City  by 
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issuance  of  a  warrant  by  the  controller  on  the  City  and 
County  for  the   exact  amount  bid,   or  by  payment  by  the 
controller  in  the  nearest  money  denomination. 

It  is  my  opinion,   therefore,  that  the  bid  herein  involved 
is  a  valid  bid  and  may  be  accepted  by  the  Director  of 
Public  Works. 


Respectfully  submitted 


DION    R.   HOLM 
City  Attorney 


TO:      Board  of  Supervisors  -  Supervisor  Chester  R.  MacPhee 

cc:     Irlayor  iSlai«r  E.  Robinson 

Director  of   Public  Works,   Harry  G.Vensano 


^7 


December  9,  1949 

SUBJECT:   SUNDAYS,  HOLIDAYS,  COMPUTATION  OF  TIME  RE  PROVISIONS 
OF  CITY  PLANNING  CODE. 

Gentlemen: 

You  submit  the  following  questions: 

"I,  Do  resolutions  of  the  Commission  approving 
or  disapproving  proposals  for  changes  in  the  use 
classification  of  land,  or  in  setbacks,  become 
effective  30  calendar  days  after  the  date  of  adoption, 
or  must  the  30  days  be  calculated  so  as  to  exclude 
intervening  legal  holidays? 

"2»  Does  the  20  days  which  must  elapse  between 
publication  and  hearing  have  to  be  extmded  to  21  if 
a  holiday  intervenes? 

''3«  Does  the  Board  of  Supeirvisors  have  11  days 
instead  of  ten  to  rule  on  an  appeal  if  a  holiday 
intervenes? 

"4*  In  the  case  of  the  year  which  must  elapse  before 
re-applying  for  a  change  of  zone,  should  it  be  ex- 
tended a  day  for  each  intervening  legal  holiday? 

'*5,  If  holidays  are  excluded  in  calculating  any 
or  all  of  these  time  periods,  what  is  the  rule  with 
reference  to  Sundays?   (Please  note  that  since  resolu- 
tions are  almost  always  passed  on  Thursdays,  the  31st 
day  is  as  frequently  a  Sunday,)" 

The  code  provisions  covering  the  computation  of  time 
etc.,  are: 

Code  of  Civil  Procedure  U2: 

"Computation  of  time,  /first  and  last  days/. 
The  time  in  vrtiich  any  act  provided  by  law 
is  to  be  done  is  computed  by  excluding  the 
first  day  and  including  the  last,  unless 
the  last  day  is  a  holiday,  and  then  it  is 
also  excluded." 

Civil  Code  UO: 

"Computation  of  time.  The  time  in  which 
any  act  provided  by  law  is  to  be  done  is 
computed  by  excluding  the  first  day  and 
including  the  last,  unless  the  last  is  a 
holiday,  and  then  it  is  also  excluded." 
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Civil  Code  §7: 

"/Holidays^  Holidays  within  the  meaning 
oT  this  code  are  every  Svmday  and  such 
other  days  as  are  specified  or  provided 
for  as  holidays  in  the  Political  Code  of 
the  state  of  California." 

Political  Code  ^10: 

"Holidays;  St^cifl  holidays;  Holidays  falling 
on  Sunday;  Saturday  half -holiday;  School 
holidays;  *iidmi3sion  Day*  and  *  Armistice  Day,* 
Holidays  within  the  meaning  of  this  code,  are 
every  Sunday,  the  first  of  January,  twelfth 
day  of  February,  to  be  known  as  Lincoln  Day, 
twenty-second  day  of  February,  thirtieth  day 
of  May,  fourth  day  of  July,  ninth  day  of 
September,  first  Monday  in  Septeaber,  twelfth 
day  of  October,  eleventh  day  of  November, 
known  as  'Armistice  Day,'  twenty-fifth  day 
of  Decanber,  Good  Friday  from  12  o'clock  noon 
until  the  hour  of  3  post  meridian,  every  day 
on  which  an  election  is  held  throughout  the 
State  (and  every  day  appointed  by  the  Presi- 
dent of  the  United  States  or  by  the  Governor 
of  this  State  for  a  public  fast,  thanksgiving 
or  holiday;  provided,  that  on  any  day  appointed 
by  the  President  or  by  the  Governor  as  a  special 
or  limited  holiday  all  courts,  public  schools 
and  public  offices  of  this  State  and  of  any 
city,  county,  city  and  county,  township,  dis- 
trict, or  political  subdivision  thereof  shall 
be  open  and  shall  function  in  their  normal  and 
usual  manner  and  all  other  public  functions 
shall  be  performed  as  on  days  which  are  not 
holidays  and  all  contracts  shall  be  performed 
and  business  transacted  as  usual  except  only  as 
to  or  by  the  particular  class  of  business  or 
persons  expressly  limited  or  restricted  by  the 
provisions  of  the  proclamation  appointing  or 
declaring  such  special  or  limited  holiday.  X 
special  or  limited  holiday  is  hereby  defined  as 
a  holiday  applying  only  to  a  special  class  or 
classes  of  business,  or  a  special  class  or  classes 
of  persons,  and  not  appointed  to  be  generally 
obseinred  throughout  the  State  by  all  classes 
of  business  and  all  classes  of  persons, 

"If  the  first  day  of  January,  twelfth  day  of 
February,  twenty-second  day  of  February,  the 
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thirtieth  day  of  May,  the  fourth  day  of 
July,  the  ninth  day  of  September,  the  twelfth 
day  of  October,  the  eleventh  day  of  November 
or  the  twenty-fifth  day  of  Decanber  falls  upon 
a  Sunday,  the  Monday  following  is  a  holiday, 

"Every  Saturday  from  12  o'clock  noon  until 
12  o'clock  midnight  is  a  holiday  as  regards  the 
transaction  of  business  in  the  public  offices 
of  this  State,  and  also  in  political  divisions 
thereof  where  laws,  ordinances  or  charters 
provide  that  public  offices  shall  be  closed 
on  holidays;  provided,  this  shall  not  be  con- 
strued to  prevent  or  invalidate  the  issuancoi 
filing,  service,  execution  or  recording  of  any 
legal  process  or  written  instrument  whatever  on 
such  Saturday  afternoon;  and  provided  further,  that 
the  public  schools  of  this  State  shall  close  on 
Saturday,  Sunday,  the  first  day  of  Janiiary,  the 
thirtieth  day  of  May,  the  fourth  of  July,  the  ninth 
day  of  September,  eleventh  day  of  November,  the 
twenty-fifth  day  of  December,  and  on  every  day 
appointed  by  the  President  of  the  United  states 
or  the  Governor  of  this  State  for  a  public  fast, 
thanksgiving  or  holiday;  provided,  still  further, 
that  the  governing  board  of  any  junior  college  may 
provide  for  the  maintenance  of  classes  on  Saturday, 
Said  public  schools  shall  continue  in  session  on 
all  other  legal  holidays  and  shall  hold  proper 
exercises  commemorating  the  day.  Boards  of  school 
trustees  end  city  boards  of  education  shall  have 
power  to  declare  a  holiday  in  the  public  schools 
under  their  Jurisdiction  when  good  reason  exists 
therefor. 

"All  public  offices  of  the  State  and  all  state 
institutions,  including  the  State  University  and 
all  public  schools  in  the  State  shall  be  closed 
on  the  ninth  day  of  September  of  each  year,  known 
as  'Admission  Day',  All  public  offices  of  the 
State  ond  all  state  institutions  except  the  State 
University,  shall  be  closed  on  the  eleventh  day 
of  November  of  each  year,  known  as  'Armistice 
Day.'" 

Code  of  Civil  Procedure  ^12a: 

"/Computation  of  time  as  to  holiday Sj/  As  to 
any  act  provided  or  required  by  law  to  be  per- 
formed within  a  specified  period  of  time,  such 


#4 


period  of  time  is  hereby  extended— 

"(a)   To  and  including  the  next  day  which 
is  not  a  holiday  (other  than  a  special  holiday), 
if  the  last  day  of  such  period  falls  upon  a 
holiday;  and 

"(b)   By  such  number  of  days  as  equals  the 
number  of  holidays  (other  than  special  holidays) 
appointed  by  the  President  or  by  the  Governor 
and  which  occur  within  or  during  such  period; 
and 

"(c)   In  any  event,  as  to  any  such  period  of 
time  which  commenced  prior  to  the  date  this  act 
takes  effect,  but  not  less  than  ten  days. 

"The  term  'special  holiday*  is  used  herein 

in  the  same  sense  as  used  in  section  10  of  the 

Political   Code." 


OPINION 


Question  1—  Answer;   The  thirty  day  period  specified 
in  section  46,  Art,  2,  of  City  Planning  Code,  is  subject  to 
extension  of  and  computation  of  time  as  provided  in  sections 
12a  CCP  and  10  Political  Code,   The  court  said  in  construing 
said  sections,  in  the  case  of  Francis  v.  Superior  Court ^  C,A, 
(2)  643,  157  P.  (2)  23  at  p,  24: 

"Under  these  sections  holidays  serve  to 
extend  the  periods  fixed  by  statute  for  the 
performance  of  acts  only  when  the  last  day 
falls  on  a  holiday,  except  in  the  cave  of 
holidays  fixed  by  the  President  or  Governor. 
As  to  this  last  type  of  holiday  the  total 
period  fixed  by  statute  is  extended  by  the 
number  of  such  holidays, 

*  4c  *  4c 

"It  is  quite  clear  that  since  §12a  provides 
that  periods  of  time  are  extended  only  by 
holidays  appointed  by  the  President  or  Governor, 
that  ordinary  statutory  holidays  do  not  extend 
such  periods.   This  was  the  expz*ess  holding 
in  Adolph  Ramish,  Inc.,  v.  Behr,  40  Cal.  App, 
2d  54,  104  P,8d  4lO,  where  it  was  contended  that 
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Washington's  Birthday  extended  the  time 
for  serving  and  filing  a  notice  of  appeal. 
The  court  held  that  since  Febriiary  22nd 
was  a  holiday  fixed  by  statute  and  not  one 
appointed  by  the  President  or  Governor, 
it  did  not  operate  to  extend  the  period. 
Statutoiry  holidays  were  also  held  excluded 
from  il2a,  Subd,  (b),  in  Lynch  v,  Harrell, 
kU   Cal.  App.  2d  S63,  113  P.  2d  261," 

See  also  Watwood  v.  Real  etc.  3,F,  Sup,  Court 
#35701. 

Therefore,  as  the  30  day  effective  period  runs  con- 
currently with  the  30  day  period  within  which  an  appeal  may 
be  taken  fr<Mii  a  resolution  of  the  City  Planning  Commission, 
the  30  days  must  be  calculated  in  accordance  with  the  cited 
code  provisions.  In  the  case  of  holidays  fixed  or  proclaimed 
by  the  President  of  Governor  the  time  is  extended  by  the 
nianber  of  such  holidays;  as  to  other  regular  hoMays  fixed 
by  statute  the  period  of  time  is  not  extended  except  viien 
the  last  day  of  ths  period  falls  on  a  Sunday  or  other  holiday 
the  time  is  extended  to  and  including  the  day  next  following* 

Question  2  —  Answer;   No«  It  is  of  course  assumed 
that  the  date  of  the  hearing  will  not  be  set  to  fall  on  a  holiday. 

Section  kk,   City  Planning  Code 

Question  3  —  Answer:   No,  The  language  of  the  charter 
(section  117)  is  mandatory;  it  provides: 

'*,,othat  appeal  may  be  taken  from  the  ruling 
of  the  commission— the  supervisors  shall 
fix  a  time  and  place  which  shall  be  not  less 
than  ten  nor  more  than  thirty  days  after  such 
filing,  and  must  decide  thereon  within  ten  days 
of  the  start  of  such  hearing;  •  •  ." 

In  the  Steele  case  the  last  day  to  perform  an  act 
fell  on  a  Sunday,   The  act  was  performed  on  the  following  Monday, 
The  court  said} 

"Griffin  V,  Dingley,  114  Cal.  4SI,  4^3, 
46  P.  457,  and  Hutchins  v.  County  Clerk, 
140  Cal,  App,  34s,  35  P.  2d  563,  are 
authority  for  the  proposition  that  while 
sections  12,  12a,  and  13  of  the  Code  of 
Civil  Procedure  and  Political  Code  serve 
to  extend  one  day  the  time  within  which 
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or  upon  v;hich  an  act  may  be  done 
when  the  last  day  therefor  falls  on  a 
Sunday  or  holiday,  said  sections  are 
without  application  and  do  not  extend 
the  time  for  an  act  that  must  be  per- 
formed *not  less*  than  or  *not  later* 
than  a  given  number  of  days  before  a  desig- 
nated time.  In  the  latter  situations  it 
is  held  that  to  permit  such  an  extension 
would  be  to  nxxllify  the  legislative  intent 
that  the  act  must  be  performed  more  than 
a  designated  number  of  days  before  the 
event  specified. 

"As  stated  in  Griffin  v,  Dingley,  supra, 
114  Gal,  at  page  4^3,  46  P.  at  page  457, 
*the  statute  does  not  fix  the  day  upon 
which  or  the  time  within  which  the  cer- 
tificate is  to  be  filed,  but  declares 
that  it  shall  be  filed  *not  less*  than 
30  days  before  the  day  of  election.  To 
hold  that  it  could  be  filed  23  days  /two 
consecutive  holidays  were  there  involved/ 
before  the  day  of  election  wouldbe  in 
manifest  disregard  of  the  provisions  of 
the  statute**" 

Steele  v»  Bartlett. 

18  C,  1 2)  573;  116  P.  (2)  7^0. 

Question  4  —  Answer;   No.  The  ctiarter  states  "at 
least  one  year,"  meaning  365  days  unless  it  is  a  leap  year,  in 
which  case  it  consists  of  366  days. 

Section  117  Charter;  Pol.  C.  Sections 
3256-7. 

Question  5  —  Answer;  As  to  any  act  provided  or  re- 
quired by  law  to  be  performed  within  a  specified  period  of  time, 
such  period  of  time  is  t^xtended  to  and  including  the  next  day 
which  is  not  a  holiday.  Example:  If  the  30th  day  to  file  an 
appeal  from  a  resolution  of  the  City  Planning  Commission  falls 
on  a  Sunday  the  time  to  file  is  extended  to  Monday.  If  the 
30th  day  is  a  Sunday  and  one  of  the  holidays  specified  in  section 
10  Pol.  Code  falls  on  such  Sunday,  the  Monday  following  is  a 
holiday  and  the  time  would  be  extended  to  the  following  Tuesday. 


Shea  V.  City,  etc..  7  C,  (2)  688; 
^2  P.  (2)365. 


November  8,  1949,  was  a  special  statewide  election 
called  by  the  Governor,  and  therefore  it  was  a  general  holiday 
established  by  executive  proclamation  and  the  running  of  any 
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period  of  time  within  which  it  occurred  would  extend  th« 
time  of  such  period  one  day  as  to  an  act  required  by  law 
to  be  performed  within  a  certain  time. 

Lynch  v.  Harrell.  44  C.A,  (2)  ^63,  p»  S67o 

Shea  Y«  City,  etc. ,.  supra. 

U2a  Code  of  Civil  Procedure, 

Tou  are  therefore  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


To:  City  Planning  Cominission 
CWH 


Yi( 


D«OMib«r  9>  1949 

SOMfiCTi      H£  A  TIMO  SYSTEM,   BEi^--       'LET  BUILDING,   INi>TALLi\  HON 
OF,   UtOALITT  uF   AP.  .  .TIGN  Fuh. 

G«ntl«B«n: 

This  offlet  it  la  r«c«lpt  of  your  request  for  an 
opinion  as  follows: 

*'Th«  Board  of  viuperrlsors  has  bsfore  It  for  con- 
sidsration  a  proposed  ordinance,  File  No«  4965 » 
in  which  is  included  an  appropr  ation  of  #2,000 
for  installation  of  a  heating  systeai  in  the  so-called 
beach  Chalet  Building,  which  building  is  presently 
under  lease  by  the  tAvk  Department  to  the  Joseph 
F.  Mci,uaide  Post  of  the  American  Legion. 

"Supervisor  Christopher  respectfully  requests, 
with  the  concurrence  of  the  other  aembers  of  the 
Board,   that  you  adTlse  the  Board  vdiether  or  not 
it  has  the  ri^ht  to  abrogate  the  leasing  agreement 
presently  in  force  to  the  extent  that  $2,000  in 
City  fVands  shall  be  used  for  the  purpose  of  installing 
said  heating  system*     The  thought  was  advanced  by 
Supervisor  Christopher  that  possibly  a  new  leasing 
agreenent  would  have  to  be  entered  into  in  order  to 
authorise  the  Board  of  Supervisors  to  appropriate  said 
additional   sua  of  money. 

■The  Board  will  again  consider  said  proposed  or- 
dinance at  its  meeting  to  be  held  on  December  12th, 
and  will  appreciate  receipt  of  your  advices  in  this 
connection  on  or  before  that  date." 

0  £  i  N  i  0   N 

Aa  examination  of  the  lease  under  which  the  Joseph  F. 
Mccuaide  Post  of  the  Veterans  of  Foreign  iNars  are  in  possession 
of  the   so-called  Beach  Chalet  Building,  shows  no  prohibition 
against  the  installation  of  the  heating  system  in  this  building. 
The  building  &nd  the  property  upon  which  it  is  located  is  owned 
in  fee  by  the  City  and  County  of  ^an  Francisco.     The  present 
lessee,  while  in  possession  under  a  lease  for  four  years,  in 
effect,  actually  has  only  a  tenancy  for  thirty  days,   inasmuch  as 
either  party  may  cancel  the  lease  upon  thirty  days'   notice  and 
without  assigning  any  reasons.     The  law  is  quite  clear  and  conse- 
quently I  have  not  cited  amr  authority,  to  the  effect  that  a 
landlord  may  at  any  time  make  improvements  to  his  property  in 
order  to  conserve  or  preserve  it  during  the  occupancy  by  a  tenant, 
unless  the  lease-agreement  prohibits  such  action  by  the  lessor. 


iMWBuch  as  th«  prssent  !••••  do«a  not  contain  such  a  prohi- 
bition,  th«r«  is  nothing  to  prsvent  ths  City  end  County  of 
San  Francisco,   if  it  so  desirss,  froa  installing  this  hoatimg 
systssi* 

Although  ths  rsqusst  does  not  contain  rsfsrsnco  to 
tho  question  of  whsther  or  not  this  would  con sti tuts  a  repair, 
I  have  discussed  the  matter  with  the  various  parties  concerned 
aad  understand  that  there  was  sons  question  in  your  minds  as 
to  this  point.     An  exp-^nditure  of  this  type  does  not  constitute 
a  repair  but  is  a  capital  expenditure  and  an  inproTement  to 
the  freehold  of  the  lessor.     Furthermore,  an  exmimtion  of  the 
lease,  which  contains  a  condition  concerning  who  bYuiII  make 
repairs,   indicates  that  this  portion  of  the  lease  was  intended 
only  for  a  limited  purpose,   this  purpose  being  to  obligate  the 
lessee  to  make  such  repairs  to  the  demised  building  as  may 
be  necessary  to  place  the  building  in  condition  for  occupancy* 
The  paragraph  then  continues  and  requires  that  a  sum  in  tho 
amount  of  #1500.00  for  materials  must  be  spent  by  the  lessee 
in  making  these  repairs.     Investigation  reveals  that  such  sum 
has  already  been  expended  and  accordingly,  the  lessee  is  not 
in  default  as  regards  this  matter. 

Accordingly,  I  advise  you  that  there  is  no  necessity 
for  executing  a  new  lease  before  this  heating  system  could  be 
instiilled  with  moneys  appropriated  by  the  Board  of  Supervisors 
nor  is  there  anything  in  the  present  lease  that  would  require 
the  lessee  to  make  this  expenditure  nor  prevent  the  lessor  froa 
installing  the  heating  system. 

Respectfully  submitted, 


DIOK  R.   HOLM, 
City  Attorney. 


To:  Board  of  Supervisors 
cc:   The  Mayor 

BJ« 


n 


DttceoiiDer  10 »  1949 
SHMICTt      LKGALITT  OF   OilDINANCS  tlE'     '    ^ '*I1INQ 

ll««r  Jlr: 

lou  h«v«  r«qu«stttd  the  opinion  of  tt\i8  office  respecting 
the  for«  and  leg&llty  of  a  proposed  ordinance  requirim?;  all  pereona 
receiYing  or  expendin/i';  eaapaign  fimda  in  mimicipfil  elections  to 
file  a  verified,   sworn  steteaent  of  the  sane  with  the  Registrar  of 
Voters. 

0  P   I  ^    I  0  M 

The  charter  of  3an  Frsncisco  contains  a  provision  which 
relates  directly  to   this   subject.     It  is  ciection  174,  entitled 
"Municipal  Slficti'jns,"      Vr.e  firat   sentence  oi    the    second  parat.',raph 
of  this  section  is  as  follows: 

"All  provisions   of  the    .general  laws  of  this  state, 
including  penal  laws,   respecting  tne   registration 
of  voters,   initif?tive,   referendum  and  recall  peti- 
tions,  elections,   canvass  of  returns  and  all  mait- 
ters  pertinent  to  any  and  all  of  those,    s^all  be 
ap  llcable  to  the  city  and  county,   except  as  other- 
wise  provided  by   this  charter  or  by  ordinance 
adopted  by   the  board  of   supervisors  uu  authorised 
by  this  charter  relative  to  any  riiits,  powers  or 
duties  of  the  city  and  county  or  its  officers," 

By  charter  luandate,   the  general  laws  of  the   state  respect- 
ing elections  and  all  Matters  pertinent  to  them  are  siade  the  law  of 
San  Francisco  respecting  its  elections. 

This  provision  is  subject  to  two   exceptions.     The  first, 
"except  as  otherwise  provided  by  this  charter"   clearly  has  no  ap- 
plication here. 

The  second   exception  to  the  control  by  state  law  of  all 
matters  respecting  elections  requires  consideration.     It  is  the 
adoption  of  an  ordinance   "by  the  bocird  of   supervisors  as  author- 
ised by  this   charter  relative  to  any  rights,   powers  or  duties  of 
the  city  and  county  or  its  officers.'* 

The  subject  ordinance,  however,   does  not  relate  to  any 
rights,   powers  and  duties  of  thd   city  and  couiity.     It  relates  only 
to  the  duty  of  a  candidate  or  other  person  to  report  campaign  ex- 
penditures.    For  the  saae  reason,   the  ordiiuince   dot^s  not  relate  to 
a  rl^ht,   :>.wer  o:    duty  of  an  ofi'icer  of   the  city  and  county.     The 
duty  has  no  bearing  upon  the  occupancy  of  oifice,    but  would  be  im- 
posed on  all  persons,    regardless  of   the   occupancy  of  office. 

Tbe  state  law,  which  is  made  thee  law  of  San  Francisco  by 
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the  chart«r  section,  requires  both  candidates  and  treasurers  of 
caopaign  connlttees  to  file  reports  of  campai^   expenditures, 
called  '^eaBipaign  statements."  "Lawful  expenses'*  are  uefined  in 
■uch  the  saae  way  as  are  ''expenditures"  in  the  proposed  ordi- 
nance. 

All  of  these  are  laws  respecting  elections  contained 
in  DiTislon  VXl  of  the  elections  Code  of  Calixomia,  entitled 
"Slection  Casipaigns.**  By  charter  nmndate,  theae  laws  are  oiade 
applicable  to  Sau  Kranciaco  and  cannot  be  altered  by  ordinance. 
The  charter  does  not  permit  legislation  locally  within  this 
field,  but  rather  makes  the  state  law  applicable  to  municipal 
elections. 

Tou  are  u^ierefoz^  advised  that  the  proposed  ordinance 
vottld  be  contrf^ry  to  the  charter  provision  quoted  and  '^y  not 
be  enacted  legally  by  the  boa.d  of  supervxaors. 


Respectfully  subnltted 


WP 

TO:      Supervisor  Chester  R.  ^lacPhes 

cct     Mayor  iillaer  Z,  itobinson 
Board  of  Supervisors 


lilOH  U.    HOLM 
City  Attorney 
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D«o«Bb«r  14,   1949 

3U8J..CT:      LiiASfl;  Oi-   it    >.  .      TIONAL  Fli.L  C   LAHwN  PAKK 

TO  SAN   I-'R/. .  -.    .0   K'OTflALL  ^ .-    ;      rrwsrt  OF 

BOAKD  OF  TAKK   COfaao^IOiJ/,<t^   TO  INTO  U.A3s. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

''At  a  recent  meeting  of  the  Park  Comnission 
it  was  decided  to  lease  a  part  of  KcLaren  Park  to 
the  San  rrancisoo  Football  League,  Inc.,  30  Led- 
jrard  street,  Jan  i'rancisco,  Gaiifomia  for  use  as 
a  soccer  football  field.   The  San  Francisco  Foot- 
ball League  agreed  to  construct,  at  their  own 
expense,  the  playing  fieln,  seatin/?;  facilities, 
dressing  rooms,  and  to  enclose  the  lease  property 
with  a  fence  and  to  be  responsible  for  maintenance 
of  the  grounds  and  structures. 

"At  the  suggestion  of  i\r.   Walker  Peddicord  we 
have  prepared  a  draft  of  the  lease  agreement  cover- 
ing all  points  in  agreement  between  the  Park  Com- 
mission and  the  San  ^ranclsco  Football  League  and 
including  all  the  usiial  provisions  of  the  Park  De- 
partment contracts  which  are  intended  to  safeguard 
the  interest  of  this  department  and  the  City  and 
County  of  San  Francisco.   The  draft  of  the  lease 
agreement  is  herewith  submitted  for  yotir  considera- 
tion. 

''Will  you  please  advise  the  Park  Commission  if 
they  may  legally  enter  into  an  agreement  with  the 
San  Franeisco  Football  League,  Inc.,  for  the  lease 
of  a  part  of  McLaren  Park  for  the  purpose  stated 
and  subject  to  the  conditions  contained  in  the  draft 
of  the  lease  attached.   If  we  may  legally  enter  into 
such  an  agreement  we  would  appreciate  your  preparing 
the  lease  agreement  for  us  as  soon  as  it  is  conven- 
ient for  you.   We  will  be  happy  to  provide  any  addi- 
tional information  we  have  available  that  you  may 
require," 

OPINION 

Section  41  of  the  charter  provides  that  the  Park  Con- 
mission  shall  have  the  complete  and  exclusive  control,  management 
and  direction  of  the  parks,  squares,  avenues,  grounds  and  recrea- 
tion centers  now  or  hereafter  placed  under  charge  of  the  Commia- 
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•Ion.   This  control  and  aanagciBftnt  of  park  property  vested  In 
tha  CoBdBission  by  Jectlon  41  of  the  charter  is  a  public  trust 
undar  which  the  v;ou*ffilaslon  acts  as  trustee  of  the  property  for 
tha  purpose  of  a  iainisteririr:  it  for  the  benefit  of  the  public 
general ly  and  for  their  enjoyment  and  recreation. 

Undar  Section  41  the  Commission  has  power  to  lease  lands 
under  its  control  lor  recreation  purposes  and  alao  has  the 
power  "to  lease  any  stadium  or  recreation  field  under  its  juris- 
diction for  athletic  contests  and  exhibitions  anu  may  permit  the 
lessee  to  charge  an  admission  fee.** 

I  have  carefully  considered  the  lease  wjiclosed  with  your 
letter  in  connection  with  the  nature  of  the  charter  powers  vested 
in  the  Commission  and  the  adjudicated  cases  construing  similar 
powers  and  it  is  my  opinion  that  the  Commission  may  not  legally 
enter  into  the  proposed  agreement. 

The  case  of  Board  of  Park  Coaalssioners  of  Ashland  vs. 
Jhanitlin,  199  3,  W,  2d  721  considered  the  validity  of  an  attempted 
lease  similar  in  its  provisions  to  the  one  here  under  considera- 
tion.  The  court  summarized  the  proposed  contract  as  follows: 

"following  a  preamble  as  to  the  proposed  use  of  the 
designated  part  of  the  park  for  base  rail  and  other  ath- 
letic purposes  and  as  to  the  desire  of  the  Board  of  Park 
Commissioners  to  afford  better  facilities  for  the  comfort 
and  enjoyment  of  the  people,  and  its  purpose  or  desire 
to  erect  the  stadium  and  appropriate  appurtenances,  the 
Board  agrees  to  give  the  Club  the  'exclusive  use'  of  the 
proposed  athletic  field  and  facilities  'at  auch  times  and 
for  such  purposes  as  it  shall  deem  to  the  best  Interest 
and  benefit  of  those  persons  using  Central  lark,'  but  with 
the  provision  that  the  Board  shall  'at  all  times  retain 
control  and  supervision  over  said  area.*   The  Club  will 
formulate  schedules  of  ball  games  in  advance  and  the  Board 
will  cooperate  in  determining  those  schedules.   It  will 
permit  and  may  require  the  Club  to  collect  admission  fees 
according  to  agreements  to  be  made  from  time  to  time. 
The  Club  will  pay  to  the  Board  a  percentage  of  the  fees 
or  a  specified  sum  for  each  ticket  or  a  flat  sum  for  the 
use  of  the  facilities.   The  choice  is  optional  with  the 
Board  and  the  amounts  to  be  charged  and  paid  to  it  must 
be  agreed  to.   Certain  details  are  stipulated  as  to  the 
Club  preparing  the  tickets,  keeping;  accounts,  making  re- 
porta,  policing  and  cleaning  up  the  grounds,  carrying 
Indemnity  insurance  and  other  matters  v^lch  are  not  espe- 
cially material.   The  Board  reserves  the  right  to  the  con- 
cessions.  The  contract  could  be  terminated  by  either 
party  upon  notice.'* 
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In  holding  that  tha  Board  of  Park  Commissioners  could  not 
legally  enter  into  the  proposed  contract  the  court  pointed  out 
as  follows: 

'*The  f-rant  of  public  power  and  right  imposes  a  cor- 
responding public  duty  and  responsibility.   Official 
dominion  and  discretion  may  not  be  surrendered,  nor  public 
functions  delegated,  in  whole  or  in  part,  to  another  person 
who  is  not  answerable  to  the  people,   i'here  is  an  implica- 
tion not  only  oi  the  withholdinp,  but  of  the  prohibition  of 
the  exercise  of  other  authority  not  necessary  to  the  per- 
formance of  that  which  is  expressly  <:iven.   Of  such  is  the 
•hiftimr  or  sharing  of  the  powers  granted  or  duties  imposed. 

Booth  V.  City  of  Owensboro, 
274  Ky.  325,  118  i)..j.  2d  684 

"It  seems  to  us  that  the  proposed  contracts  would  in 
effect  give  to  the  various  clubs  the  rii:ht  anc  power  to  ex- 
clude the  general  public  from  the  use  of  a  substantiol  part 
of  the  park  lor  an  inaefinite,  althoui';h  extended  period  of 
time,   ihis  woula  not  be  consistent  with  its  free  public 
use.   The  Board  would  surrender  its  sole  and  exclusive  con- 
trol of  the  management  of  this  part  of  the  public  property. 
Its  dominion  and  administration  would  be  less  then  absolute, 
it  is  true  there  is  a  provision  that  the  Board  shall  retain 
control  and  supervision  of  the  area,  but  that  general  re- 
servsv^ion  must  be  deemed  qualified  by  the  specific  provi- 
sions.  It  woulo  bine  itself  to  agree  reasonably  with  the 
clubs  upon  the  details,  for  it  could  not  arbitrarily  refuse 
and  thereby  deny  the  rights  granted  them  by  the  contracts.'* 

A  soBMwhat  similar  agreement  was  likewise  held  invalid  in 
the  ease  of  Nebraska  City  vs.  Nebraska  City  3peed  and  i-air  Associa- 
tion 186  N.W.  374  (Neb.).   The  agreement  provided  that  in  considera- 
tion  of  the  Nebraska  City  ^^peed  and  Fair  Association  constructing 
and  maintaining  a  race  track  in  a  part  of  Nebraska  City,  the  Board 
of  Hark  Commissioners  for  themselves  as  such  board  and  for  said 
city,  did  L-rant  the  said  association  for  a  term  of  25  years  certain 
ground  included  in  said  park,   '^he  court  pointed  out  as  follows: 

"The  said  contract  between  appellant  and  said  appellee 
Nebraska  City  jpeed  k.   fair  Association,  so  far  as  it  grants 
to  it  the  use  and  control  of  said  race  track  and  grounds, 
for  the  pxurpose  of  holdin.;,  annual  race-meets,  may  be  valid 
as  a  license  or  concession  lor  provloinfr,   such  an  entertain- 
ment for  the  public,   dut  it  is  invalid  and  void  so  far  as 
it  attempts  to  r.ive  to  said  lilebraska  City  Jpeed  &.  it>'air  Asso- 
ciation the  use  and  control  of  said  race  track  and  grounds  of 
said  park  during  the  times  the  same  are  not  used  for  the  pxir- 
pose  of  providing  such  entertainment,   •hen  not  so  used  the 
supervision,  maintenance  and  control  of  the  same  must  be  in 
the  city  by  its  proper  officers." 
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In  the  eas«  of  Lincoln  Park  i'raps  re,   Ghicaro  rarK  Ms- 
trict,  et  aly  5^  N,o.  2d  173* a  lease  agreement  by  which  the 
city  park  commisoioners  leased  to  a  private  club  for  trapshootlnr 
purposes  a  portion  of  the  park  area,  under  which  lease  the  club 
could  liait  its  members  and  give  them  special  privileges  and 
could  effectually  bar  the  general  public  from  the  use  of  its 
club  houses  and  facilities,  was  held  invalid  on  substantially  the 
same  theory  as  the  af^eements  were  held  invalid  in  tte  preceding 
easts. 

The  case  of  Green  vs.  Garrett  63  A.  2d  326  involved  the 
lease  to  a  professional  baseball  club  of  a  municipal  stadium 
which  was  constructed  as  a  sports  center  to  be  used  for  all  pur- 
poses for  Khich  such  a  building  could  be  used.   It  does  not  ap- 
pear from  the  decijion  that  the  stadium  was  located  on  park 
property.   The  court  held  the  proposeo  lease  to  be  valid  and 
within  the  power  of  the  Jepartment  of  Parks  and  recreation  to 
negotiato.   in  this  ease,  however,  under  thc^  agreement  the  base- 
ball club  would  have  the  use  of  the  stadium  during  the  spring 
and  summer  but  its  occupancy  was  not  int tended  to  be  exclusive 
and  it  did  not  interfere  with  the  scheduling  of  other  events  at 
times  when  the  baseball  team  was  playing  in  other  cities  away 
from  home. 

In  the  lease  under  consideration  the  3an  ^'rancisco  lootball 
League  would  have  control  of  the  premises  and  would  have  the 
ri'ht  to  detcrtnine  when  and  under  what  circumstances  games  would 
be  held  and  v.ould  have  the  right  to  exclude  the  i^eneral  public 
from  the  field  at  all  times.   The  i:'ark  Commission  would  thus  be 
transferring  its  control  and  management  of  this  particular  portion 
of  its  park  property  to  the  Football  League  for  the  duration  of 
the  lease  and  would  thus  be  abdicating  its  public  trust  over  the 
property  for  an  extended  period  of  time  to  private  per: ons  who  are 
not  answerable  to  the  public.   This  is  the  situation  condemned  by 
the  authorities  cited  herein. 

Under  its  power  to  lease  reereational  fields  specified  in 
Section  t^l   of  the  Charter  the  Commission  could  lease  thr  property 
to  the  football  League  for  specified  games  or  for  specified  dates 
or  days  on  k«hich  games  would  be  held  but  it  is  uiy  opinion  that  the 
five  year  lease  submitted  by  you  v^ould  be  Illegal  and  void  for  the 
reasons  herein  stated. 

lou  are  advised  accordingly. 

riespectfully  submitted 

DION  ii.  HOLM 
City  Attorney 
TO:  Park  Commissioners 
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Dec«Bb«r  16,  1949 

SVtJECT:      P0V.B8  Of  AFPROVAL  III  ART  COMKISSIOM  IN  COH'-^-ttvK 

■..iTH  ?S.fmiT3  FOa  Kat-CIiOM  OF   STRUCTURE'S  CV-   .         -LiC 

stbsi!;t3. 


0«ar  i>lr: 

I  as  la  rco«ipt  of  your  request  for  an  opinion  as 


follows: 


"The  Art  Coawlsslon  Is  confronted  v«lth  a  prccedural 
problem  which  requires  us  to  subnlt  same  to  you  for 
your  Opinion  In  order  that  It  may  serve  as  a  guide 
for  the  respective  departments  Involved  In  these 
procedural  steps* 

"heferenoe  Is  hereby  taade  to  Section  46  of  the 
Charter  which  imposes  certain  duties  upon  the  Art 
Commission  requiring  its  approval  prior  to  the  construc- 
tion of  certain  stznictures  Including  marquees, 

"The  Art  Commission  has  been  confronted  from  time 
to  time  with  contractors  disregarding  this  provision 
idxich  requires  such  submission  to  the  Art  Commission 
prior  to  the  eonstnaetion  thereof  of  plans  for  pro- 
posed marquees  to  be  constructed.  The  members  of 
thm  Art  CMsaission  Committee,  in  charge  of  the  approval 
of  proposed  marquees,  have  always  asmuMd  that  prior 
to  the  Department  of  Public  Works  issuios  a  permit  for 
the  coastructlon  of  such  marquees,  the  construction 
thereof  would  first  have  to  be  approved  by  the  Street 
Stjruoture  Committee  of  the  Art  Commission. 

"A  case  recently  was  pre.  ented  to  the  Board  of  Permit 
Appeals  arising  out  of  the  refusal  of  the  Director 
of  Public  '•«orks,  H.  C.  Vensano,  to  Issue  a  permit  for 
the  construction  of  a  marque*  to  T.  Y.  Chen,  Hotel 
Washiitgton,  bush  and  Grant  avenue.  The  Art  Commission, 
being  interested  in  the  proper  observsbce  of  the  require^ 
meats  of  the  Charter  relative  to  the  approval  of  the 
Art  Coomissloa  as  well  as  the  granting  of  a  persiit  by 
ths  Beard  of  Public  >^orks  after  such  approval  has  been 
had,  aopeared  before  the  Board  of  Permit  Appeals  to 
•all  its  attention  to  the  legal  question  which  was 
involved,  to  wit:  the  failure  to  obtain  the  approval 
of  the  Art  C^Hsission  as  required  under  the  provisions 
of  the  Charter.  Thus  the  question  presented  before  the 
board  of  I'enBit  /ippeals  did  not  Involve  any  factual 
questions  but,  instead,  concerned  the  applicable  pro- 
vision of  the  Charter  to  the  matter  un(i^r  consideration, 
and  the  further  question  as  to  whether  or  not  the  board 
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of  P«nilt  Appeals  ean  indulg*  in  any  factual 
considaration  in  contravantion  of  tha  applieabla 
principlas  of  lawr  as  set  forth  in  the  Charter. 

"Therefore,   aubaitted  to  you  for  yotu*  Opinion 
are  these  quest iona: 

"1.     Under  the  Charter,  la  it  neoeaaary  for  a 
peraon  prx>p08ing  to  engage  in  the  constructiona 
referred  to  and  described  in  Section  46,  firat: 
to  suUilt  to  the  nrt  Coamiiasioa  for  action  thereon 
for  the  purpose  of  obtaining  either  its  approval 
or   diaapproral  of  the  proposed  atructure? 

'♦2,     Prior  to  the  lasitence  of  a  permit   for  such 
atructure,   la  the  Department  of  Public     orka 
required  to  have  eubaitted  to  It  the  reoorsnendatlon 
of  the  Art  Coaulaaion? 

"3.     Aaauning  that  the  Art  Coojalaaion**  approval 
la  neceasary  and  th£t  the  Department  of  lublic 
v>ork8  refuaea  to  gr&nt  a  permit  for  the  construc- 
tion of  the  atructure  by  reaaon  of  the  approval 
of  the  Art  CoBU&iaalon  not  having  been  obtained. 
can  the  board  of  Permit  Appeala,  upon  An  appeal 
taken  from  the  refusal  of  the  Department  of  Public 
Workato  grant  aueh  a  permit,  auatain  5uch  appeal 
taken  by  the  property  ovmer  upon  the  ground  that 
it  did  not  appear  upon  the  heailng  that  the  Art 
Comlasdon  had  taken  action  thereon,  notwithstanding 
it  appeared  at  the  hearing  ttiat  the  matter  had  not 
been  referred  to  the  ^rt  Comiaslon  in  time  for  the 
Art  Coouilaslon  to  take  action  and  report  to  the 
Board  of  Public  Worka  Its  approvi^l  or  disapproval 
of  the  proposed  structure?     Secondly:     can  the  Board 
of  Peroilt  Appeals,  disreK**.  «ilnjs  t-lie  provision  of 
the  Charter  aa  being  oiciKiatory,   conelder  the  convenience 
or  inconvenience  of  the  property  owner  at  its  hearing 
ttpoa  such  appeal  and  thus  decide  that  the  construction 
was  persjlBsible  even  without  e   building  permit  having 
been  issued  and  the  isatter  not  hcving  been  rubaitted 
to  the  '.rt  Coramiaaion  in  tinte  for  ite  report  aa  to 
it  a     approval  or  disapproval  of  the  proposed  atruc- 
ture? 

"It  is  reapectfuliy  suggested  that  your  Opinion  on 
this  matter  will  greatly  aid  the  functioning  of  the 
v&riou8  departdonte  of  the  City  interested  in  this 
procedurel  step  and  that  auch  copy  of  your  Opinion, 
when  rendered,  after  being  furnished  to  thla  Coi&aiaslon, 
should  likewise  be  furnished  to  the  Department  of 
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Public  orks  and  the  Board  of  i •rmit  Appeals 
for  their  guidance, *' 

Section  If6  of  the  Charter,  which  sets  out  the 
"rowers  and  Duties"  of  the  Art  Uommisnion,  provides  in  part 
as  follows: 

«.;>&GTION  46.  No  work  of  art  shell  be 
contr'^cted  for  or  placed  or  erected  on 
property  of  the  city  and   county  or  become 
the  property  of  the  city  end  county  by 
pureiMis*,  l^ft  or  otherwise,  except  for 
any  aruseuB  er  art  gallery,  unless  eueh 
work  of  art,  or  a  desisn  or  model  of  the 
same  as  required  by  the  conmission,  together 
with  the  proposed  location  of  such  work 
of  art,  shall  first  hbre  been  subnitted 
to  «ad  approved  by  the  coauDisslon.  The 
tern  ♦work  of  crt*  as  used  in  thir-  charter 
Shan  conprise  paintings,  mural  decorations, 
stained  glass,  stcitues,  bas  reliefs  or  ether 
sculp turos;  Monuments,  fountains,  arches 
or  other  structures  of  a  permanent  or  temporary 
character  intended  for  ornament  or  commemora- 
tion* No  existing  work  of  art  in  the  possession 
of  the  city  and  county  shfill  be  removed,  re- 
located or  altered  in  any  wuy  v;lthout  the  ap- 
proval of  the  commission,  except  as  otherwise 
provided  heroin.  The  commission  shall  have 
similar  powers  with  respect  to  the  design  of 
buildings,  bridges,  viaducts,  elevated  weys, 
approaches,  gates,  fences,  lamps  or  other 
structures  erected  or  to  be  erected  upon  land 
belonging  to  the  city  end  county,  and  concern- 
ing arches,  bridges,  structures  and  approaches 
i^ich  are  the  propez*ty  of  any  corporation  or 
private  individual  and  which  shall  extend  over 
or  upon  any  street,  avenue,  highway,  park  or 
public  place  calonging  to  the  city  -^nd  county. 
Said  commission  shall  so  act  and  its  approval 
shall  be  required  for  every  such  strxioturo 
which  shall  hereafter  be  erected  or  contracted 
for,  ^nd  may  advise  in  respect  to  lines,  grades 
and  platting  of  public  ways  and  grounds." 

The  fifth  paragraph  of  that  same  section  provides 
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as  follows  with  r«spsot  to  tho  tiots  limits  for  commission 
action: 

"Tha  coouftission  shall  daclda  upon  any 
axpanditura  of  less  than  one  thousand 
dollars  (^1,000)   within  fiftaan  days 
after  svdMsission,  and  upon  any  other 
sntter  within  thirty  days  after  submission* 
If  it  fails  so  to  do,   its  decision  shall 
be  considered  unnecessary*** 

by   the  terms  of  Section  46,   it  is   declared  that 
with  reference  to  the  mentioned  types  of  structures,  the 
Art  Coomission  "shall"  hare  the  thenln  expressed  powers, 
that  it  "shall"  act  under  those  powers,  and  that  its  approval 
"shall"  be  required  for  the  allowance  of  such  enumerated 
classes  of  action  or  work*     The  ordinary  meaning  to  be 
attributed  to  the  word  "shall"  is  the  connotation  of  mandate 
or  imperatiTeness,  rather  than  mere  diz^ction*     (National 
Automobile,  etc*,  Co*  ▼*  Garrison.  76  Cal.  App*   (2)  41$; 
Pleasant  Grtjve  Union  School  District  ▼*  Algeo,  61  Cal*  App* 
660;  Merchants  Credit  Jerrlce  ▼•  Choutau  County  Bank,  114 
Pac*   (2)   1074  (Mont.)    ) 

In  light  of  the  foraging,  whenever  an  application 
for  permit  is  presented  to  the  Department  of  Public  -orks 
requesting  leave  to  do  &ny  of  the  work  contsmplated  under 
Section  46,   it  must  be  preceded  by  the  approval  of  the  Art 
ConmissioB  before  the  Department  is  authorised  to  issue  the 
pemit.     The  provisions  of  the  fifth  paragraph  of  Section  46 
must  govern  respecting  the  time  within  which  the  Commission 
is  to  act;  and  if  it  does  not  approve  within  the  time  limits 
therein  set  out,  such  approval  becomes  unnecessary. 

The  Board  of  Pexait  appeals  is  a  local  board  of 
appellate  or  reviewing  jurisdiction*     (Charter,  Sec.  39) 
The  following  is  said  of  the  powers  of  the  Board  in  Qre^f  v* 
Dullea.  66  Cal*  App*   (2)   9^,  at  99d: 

"*••**   its  Jurisdiction  over  designated 
matters  is  broad*     It  isay  hear  appeals  upon 
the  record;   it  may  try  the  cause  de  novo 
or  it  may  make  its  own  investigation  and  its 
own  independent  order  based  thereon*" 

Section  39  of  the  Charter,  after  providing  for  the 
holding  of  an  appeal  hearing  before  the  Board,  provides 
as  follows  respecting  board  actiont 

"*   *   •   *  After  such  hearing  end  such 
further  investigation  as  the  board  may 
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d*«a  nec«88«ry,   it  may  concur  in  th« 
action  of  the  dspartasnt  authorized  to 
i88u«  such  license  or  pemit,  or,   by 
the  vote  of  four  aenbers,  may  overrule 
the  action  of  aueh  department  and  order 
that  the  permit  or  license  be  granted, 
restpred  or  refused*" 

Under  both  the  foregoing  exeerpt  from  the  Charter 
and  the  aboYenoted  quotation  fros  the  Greif  case,   it  is 
BSaifest  that  the  board's  power,  thotigh  of  wide  scope, 
is  solely  one  of  review.     It  has  no  original  jurisdiction 
to  detersdns  license  or  perait  natters.     Before  a  matter 
may  be  properly  before  it  for  review  it  must  be  nanifest 
that  such  matter  has  bsen  already  presented,  from  the 
standpoint  of  procedure,   to  whichever  board,  officer,  or 
eosmission.  or  combination  thereof,  as  might  have  such 
original  license  or  permit  Jurisdiction  or  the  legal  right 
and  duty  to  participate  therein.     Thus,  wherever  the  procedural 
requirements  of  the  charter  demand  prior  submission  of  a  par- 
tieular  iSM  respecting  lio«ises  or  pensits  to  the  Art 
Commission,  the  board  of  Jrermit  Appeals  uvtat  satisfy  itself 
that  the  Art  Commission  has  had  the  matter  submitted  to  it 
for  its  action  as  demanded  by  law. 

However,  under  the  grant  of  £<ppell&te  power  contained 
in  Section  39,  nnd  in  view  of  the  wide  scope  of  the   Loard*8 
reviewing  powers  as  expressed  in  the  Greif     case,  the  board 
of  permit  Appeals  hss  the  same  authority  to  overrule  the  Art 
C«*si8sion*s  determinatiom  as  it  has  to  overrule  any  other 
officer,  board,  or  commission  possessing  original  jurisdiction 
in  license  and  perait  matters  •  i.e.,   by  the  vote  of  four 
members.     (See  also  Lindell  v.  iioard  of  ferait  iippeals,   23  Cal. 
(2)  303) 

lour  attention  Is  directed  to  the  opinion  of  my  predecessor, 
dated  August  19,  194^1   in  which  an  explanation  of  the  general 
powers  of  the  board  of  hermit  Appeals  was  set  out.     For  purposes 
of  the  instant  opinion,  1  expressly  affirm  and  adopt  the  views 
therein  expressed. 

Accordingly,  you  are  advised  that  your  questions 
titled  1.  and  2.  must  be  answered  in  the  affirmative.     Your 
question  titled  3.   contains  two  queries,  both  of  «Aiieh  must  be 
answered  in  the  negative  for  the  reasons  above  expressed. 

Respectfully  submitted, 


To:  President,  krt  Commission 
CCt  Department  of  Public  v.orka 
Board  of  Permit  Appeals 


DIOM  R.   HOLM, 
City  Attorney. 
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D«e«iBb«r  20,   1949 

SUBJECT  t   P     "  'AT  MILK 

0«atl«men : 

This  office  is  in  receipt  of  r«<iu«st  of  George  Christopher 
for  an  opinion  as  follows: 

"It  vlll  be  appreciated  if  you  will  adyise  oe  at  yotir 
earliest  convenience  as  to  whether  or  not  our  Depart- 
ment of  Public  Health  has  li^gal  authority  under  Section 
721,  Article  12,  Chapter  T  (Health  Code),  Part  II,  of 
the  Ban  Francisco  Municipal  Code,  to  impose  and  collect 
penalties,  represented  by  a  r«rcentsi;e  of  the  money  due, 
«B  persons  who  are  delinquent  in  the  payment  of  milk  in- 
spection feus.  Said  milk  inspection  fees  are  levied  under 
tne  provisions  of  Section  ^04,  Article  9,  Chapter  V,  of 
the  subject  Code. 

"The  revision  of  milk  inspection  fees  is  now  under  oonsid- 
eration  by  the  Public  Ui^alth  and  'velfare  Committee  of  the 
Board  of  ^iuparvisors.   Penalties  for  the  delinquent  payment 
of  these  fees  Bust  be  provided  for.  The  Depai^ticent  of 
I  ublic  Hei.lth  has  inforaed  this  Conmittee  that  such  penalties 
are  now  beinc  itiposed  under  the  subject  Section  721.  Their 
authority  to  do  so  under  this  section  hes  been  questioned. 
In  one  instsncc  the  penalty  imposed,  though  not  paid  to  date, 
anounts  to  a  substantial  sun  of  money.  Tour  opinion  on  this 
subject  is  necessary  in  order  that  proper  legislation  may  be 
proposed*" 

opinion 

Tour  attention  is  respectfully  directed  to  the  opinion  given 
by  this  office  on  May  31,  1945,  a  copy  of  which  is  enclosed*  This  opinion 
involves  the  applicsbility  of  Section  721,  Article  12,  Chapter  V,  Part  II, 
of  the  Municipal  Code  (Health  Code). 

A  fu  ther  study  and  review  of  the  sections  involved  in  your 
request  has  not  caused  me  to  change  ay  nind  in  regard  to  the  opinion  v.re- 
viously  rendered  on  this  subject. 

Tou  are,  therefore,  advised  that  the  Department  of  Public 
Health,  has  legal  authority  under  Section  721.  Article  12.  Chapter  7, 
Part  II,  of  the  San  Francisco  Municiptil  Code  [Health  Code)  to  collect 
the  penalties  on  the  sub  due  where  the  delinquency  arises  from  delin- 
quent payaent  of  milk  inspection  fees  levied  uncer  Jection  ^04,  Article 
9,  Chapter  V,  Part  II  of  the  San  Francisco  Municipal  Code  (Uoalth  Code). 

LTiL  Rsspsetfully  subaitted. 

To:  Board  of  Supervisors  DIOM  H*  Hua: 

Attn:  Mr*  Oe^rgs  Christoj^er  City  Attorney. 
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December  21,   1%9 

SUBJECT:      SUPPLEMENTAL  APPROPRIATIOK  ORDINANCE   CREAHNG 

OFFICES  uF   POLICE  OFFICER   TO  PROVIDE   FOR   REDUCTION 
OF  biiSIC  IvELK  OF   SERVICE  AS   SET  FORTH  IN  SECTION 
35. 5i,   EMERGENCX  ORDINANCE;   EMERGENCY  RESERVE  i-UND. 

G«atleiDftn: 

lou  haT«  r«qu«8t«d  an  opinion  as  follows: 

"The  Finance  Committee  at  its  meeting  held  on  December 
14,  1949|   receiyed  from  the  Hdministrative  Assistant 
to  the  Mayor  a  duplicate  form  entitled  *  Request  for 
Supplemental  Appropriation*   in  the  amount  of  $342. d40, 
to  be  credited  to  the  permanent   sfdary  appropriation 
of  the  Police  Department  for  the  purpose  of  compensating 
130  Q-2  Policemen,   2?  Q-50  Sergeants  and  9  B-40d 
General  Clex4c  Stenographers  in  the  Police  Department 
due  to  the  reduction  in  working  hours  from  44  to  40 
hours  per  week,  made  mandatory  by  a  Charter  amendment 
approved  by  the   voters  at  the  election  held  on  November 
df   1949  and  ratified  by  the  Legislature  on  December  14» 
1949,   said  employments  to  be  effective  on  January  1, 
1950. 

"The  Committee  did  not  have  before  it  the  legislation 
to  create  said  positions  and  provide  compensation 
therefor,   and  will  again  consider  the  matter  on  December 
2l8t,     It  will  be  greetly  appreciated  if,   on  or  before 
that  date,   you  will  furnish  the  Committee  with  your 
written  opinion  es  to  whether  or  not  said  positions 
mayke  created  by  an  emer!:,:ency  ordinance,   and  whether 
or  not  funds  for  the   compensation  of  said  employraenta 
may  be  legally  appropriated  irom  the  emergency  reseznre 
fund." 

0  P  I  N  I  0  H 

1.  The  proposed  positions  of  Q-2  Policemen  and  C-50 
Sergeants  cannot  be  created  by  emergency  ordinance. 

Article  IV.  Section  1  of  the  Constitution  prohibits 
this  in  the  following  language: 

"No  measure  creating  or  abolishing  any 
office  •  •  .  shall  be  construed  to  be 
an  urgency  measuz's." 
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A  lat«r  paragraph  of  the   sarae   section  makes  this 
provision  applicable  to  the   city  and  county. 

The  case  of  brown  v.  boyd.  33  C.A,   2d  U6,  91  P.  2d 
926,   applies  it  to  the  office  of  police  officer  of  this  city 
and  county.     An  appropriation  ordinance  purporting  to   create 
three  additional  positions  of  captain  of  police  had  been 
enacted  as  an  energency  measure*     A   taxpayer  petitioned  the 
court  to   restrain  payment  of  the   salaries  of  the  appointees 
upon  the   ground   that  the  ordinance  creating  the  positions  by 
eMergency  legislation  was   contrary  to  the    constitutional   pro- 
Tlsion  heretofore  quoted  from  and  was  therefore  void. 

The  court  upheld  this  contention,   declared  the  ap- 
pointments to  be  invalid  and  that  ^'payment  of  compensation  to 
these  individuals  under  such  circumstances  would  be  an  'Illegal 
•acpendltvire'   of  the  public  funds  of  the   city." 

Since  by  state  law  (Penal  Code  Sec.   Sl7)   a  police 
officer,  whatever  his  rank,   occupies  a  public  office,    the  de- 
cision of  the  court  in  the  case  of  brown  v.   Boyd     is  controlling 
as  to  the  proposed  oz^lnance.     It  cannot   be  enacted  as  an  emer- 
gency measure* 

It  is  to  be  noted  in  this   connection  that  the  provision 
of  the   Constitution  which  prohibits  passage  of  such  a  measure 
as  an  emergency  measure   is   for  the  purpose  of  making  it  subject 
to  the  right  of  referendum  therein  reserved,   a  right  which  would 
be  defeated  if  the  mea.ure  were  permitted  to  go   into  iiTimediate 
effect.     The  constitutional  provision  also  gives  to  the   city 
and  county  the  power  to  provide  the  procedure  for  carrying  into 
effect  the   rights  of  referendiim  therein  secured*     In  this  regard. 
Section  16  of  our  Charter  provides   that  ordinances   subject  to 
referendum  shall  not  go  into  effect  until   thirty  days  after 
passage. 

2.     Your  seeood   question  is  whether  funds  for  such 
positions  may  be  appro^  riated  from  the  emergency  reserve  fund* 

The  first  test  in  this   regard  is  whether  other  funds 
are  available  for  this  purpose* 

In  view  of  the  response  to  your  first  Inquiry  indicating 
the  probable  effective  date  of  the  proposed  ordinance,   I  find 
on  conference  with  the  Controller  that  it  would  not  appear  that 
funds  will  be  required  from  the   emergency  reserve  fund*     Response 
to  your  second  inquiry  will  therefore  not  be  made  at  this  time 
because  each  circumstance  alleged  to  constitute  an  emergency 
must  be  supported  by  facts  current  as  of  the  time  of  consideration 
of  this  proposed  appropriation. 
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lou  are  therefor*  adrised  that  any  ordinance  for 
the  purpose  of  ci^ating  the  office  of  police  officer  is   subject 
to  committee  reference,    first  and  second  passage  and  effective 
date  of  not  less  than  thirty  days  after  final  passage. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney, 


To:  Finance  Committee, 

Board  of  Supervisors 
cc:  The  Mayor 


OiLf 


lj«cenber  21,  1949 


SUBJISCTt 


Sir: 


RESPOIlSlBILrrY  C 
RKGavD  to  LittAl-Jl. 
OF  jjUHfaAU  P.- 


CLhIMSi    liliTlSS 


'^1 
US 


This  office   is  in  rnceipt  of  your  request   for  an  opinion  concern- 
in,;  the  Jurisdiction  of  the  i;ureau  of   iJoiinquent  Revenue  Coiiection 
with  particular  reference  to  unadjudieated  tort  clains  arisin.;;;  from 
daaage  to  city-ovoied  property* 


0 
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The  Bureau  of  Delinquent  Revenue  Collection  was  established  pursuant 
to  Ordinance  No«  9*0231,  enacted  January  23,  193 !>■  and  the  operation 
thereof  was  placed  under  the  direction  and  control  of  the  tax  col* 
lector* 

Seetion  2  of  said  ordinance  provides  that  the  head  of  every  depart- 
mnnt  and  office  in  the  City  and  Count/  shall,  with  tiie  exception  of 
the  Public  Utilities  Conmission,  report  to  the  l^ureau  of  Delinquent 
Revenue  Collection  all  accounts  receivable  uncollected  for  a  peri<xi 
of  90  days* 

Seetion  3  of  said  ordinance  provides  as  follows: 

''The  Bureau  of  Delinquent  Revenue  Collection  shall 
ener/^etically  prosecute  the  collection  of  all  claiaw 
for  money  due  the  several  City  and  County  depart* 
n-.nts  and  offices  iNhen  said  claims  are  filed  with 
•aid  bureau*  The  City  Attorney,  or  such  person  as 
he  may  authorise,  on  request  of  the  Bureau  of  De- 
linquent Hevenue  Collection  shall  institute  legal 
proceedings  to  recover  any  amount  due  to  the  said 
several  departments  of  the  City  and  County  ^overn* 
Bent*" 

Under  the  ordinance  as  originally  enacted,  it  vms  the  responsibility 
of  the  City  Attorney,  or  such  person  as  ho  fuight  authorise,  :>n  re- 
quest of  the  B\xreau  of  Delinquent  lie  venue  Collection,  to  Institute 
legal  proceedings  to  recover  amounts  due  departotents  of  the  City  and 
County  of  San  Francisco*  However,  with  the  adoption  of  Section  26*1 
of  the  Charter  in  194^*  the  duties  of  the  City  /attorney  in  cozmection 
with  the  Bureau  of  Oolinquent  lievenue  Collection  were  transferred  to 
the  attorney  for  the  aur<jau  of  Delinquent  Kevenue  Collection,  who  is 
BOW  charged  with  the  duty  and  responsibility  of  prosecuting;  all  ac- 
tions ursuant  to  Ordinance  No*  9*0231*  The  attorney  for  the  bureau 
of  Delinquent  Revenue  Collection  has  succeeded  to  all  the  duties  and 
responsibilities  heretofore  carried  on  by  the  City  Attorney  under 
•aid  ordinance* 
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Th«  request  for  an  opinion  raises  the  question  as  to  which  claims 
are  to  be  collected  by  the  Bureau  of  Delinquent  Revenue  Collection 
under  the  ordinance  mentioned  above. 

Section  2  of  the  said  ordinance  requires  that  the  heads  of  every 
city  department,  with  the  exception  of  the  Public  Utilities  Com- 
mission ,  repoirt  to  the  i3ureau  of  delinquent  iCevenue  Collection 
all  accounts  receivable  uncollected  for  a  period  of  90  days, 
oeetion  3  places  upon  the  Bureau  the  duty  of  enerf.etically  prose- 
cuting all  claim  (wiphasia  added)  for  money  due  a  City  and  County 
department  when  said  claims  are  filed  with  the  iJureau.   Section  3) 
applying  to  all  claims  is  broader  than  the  provisions  of  Section 
2,  which  refers  to  an  accoixnt  receivable  which  usually  arises 
from  contract.   Section  3  also  provides  that  the  attorney  shall 
institute  legal  proceedings  to  recover  any  (emphasis  added)  amount 
due  to  the  several  departments  of  the  City  and  County  government. 
Construing  section  2   and  section  3  together  it  appears  that  it  is 
the  duty  of  the  Biireau  of  l/elinquent  ^levenue  Collection  to  collect 
not  only  accounts  receivable  due  to  the  City  and  County  but  also 
to  collect  any  such  additional  claims  as  are  filed  with  said  Bureau 
by  any  of  the  city  departments. 

Therefore,  it  is  my  opinion  that  the  Bvireau  of  Delinquent  Revenue 
Collection  has  the  Jurisdiction  of,  and  should  endeavor  to  collect, 
all  claims  for  money  due  the  City  and  County,  when  such  claims  are 
properly  filed  with  said  dureau  by  a  department  and  office  of  the 
City  and  County,  whether  such  claims  are  accounts  receivable  as 
■entioned  in  Section  2  of  the  ordinance  or  all  claims,  whether 
arising  from  tort  or  contract  as  mentioned  in  Section  3  of  the 
ordinance. 

Cases  will  arise  where  prior  to  filin^^.  legal  action,  the  attorney 
for  the  Bureau  of  Delinquent  ilevenue  Collection  will  believe  that 
there  is  a  possibility  of  a  cross-complaint  or  other  action  being 
taken  by  an  opposing  party  in  response  to  a  suit  by  the  City  and 
County,  which  new  matter  would  compel  representation  by  the  City 
Attorney.  Under  these  cirounstanees  it  is  advisable  for  the  at- 
torney for  the  Bureau  of  Delinquent  Revenue  Collection  to  confer 
with  the  City  Attorney  so  that  both  counsel  may  decide  upon  a 
course  of  action  which  is  most  desirable  to  protect  the  Interests 
of  the  City  and  County. 

Respectfully  submitted, 


DION  a.  HOLM 
TO:  Chief  Administrative  City  Attorney 

Officer 

LTK 
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December  22,  1949 

SUBJECT:   DECLARATION  OF  POLICY;  VOTE  OF  ELECTORS  ON; 
POV.ER  OF  BOARD  OF  SUIERVISORS  TO  REPEAL 
CR  AMEND  ORDINANCE  ADOPTED  PURSUANT  TO 
DECLARATION  OF  POLICY. 

Dear  Sir: 

I  hare  your  request  for  an  opinion,  submitted  through  Acting 
Clerk  of  the  board  of  Supervisors,  Robert  J«  Dolan,  as  follows: 

"At  the  election  held  on  November  5,  1946,  the 
voters  of  San  Francisco  approved  a  declaration 
of  policy  which  was  phrased  in  the  following  terms: 

•Shall  the  Board  of  Supervisors  reduce  the 
minimum  fine  for  violations  of  parking  regu- 
lations, except  for  parking  on  grades,  for 
automobiles  and  other  vehicles  from  five 
dollars  to  two  dollars?' 

"Section  32  of  the  Traffic  Code  and  subsection  (a)  thereof 
read  as  follows: 

»SEC,  32  Parking  Control.  After  a  survey  of 
parking  conditions  and  a  public  hearing,  the 
board  of  Supervisors  shall  designate,  by  reso- 
lution, those  streets  upon  which  parking  is 
prohibited  or  restricted  and  the  time  period 
applicable  thereto,  and  those  streets  upon  which 
stopping  is  prohibited.  Such  designation  shall 
be  made  as  will  promote  uniformly  efficient  and 
safe  use  of  such  streets  for  public  street  pur- 
poses. 

•The  Police  Commission  shall  erect,  or  cause  to 
be  erected,  appropriate  signs  giving  notice 
thereof. 

•Any  person  violating  any  of  the  class  of  reso- 
lutions now  or  hereafter  in  effect,  which  are 
referred  to  in  the  following  subdivisions  of  this 
section,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  subject  to  the  fine  pro- 
vided in  that  particular  subdivision  designating 
the  class  or  type  of  violation: 

•(a)  Resolution  prohibiting  stopping  on  anv  street 
or  alley.   Fine  of  not  less  than  Two  (^2.00)  Dol- 
lars, hor  more  than  Fifty  {s?50.00)  Dollars,  or  by 
imprisonment  in  the  county  jail  for  a  term  not 
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exceeding  five  (5)  days,  or  by  both  such  fine 
and  imprisonment , ♦ 

within^fJJo"*'^®''  °^  the  declaration  of  policy  quoted  above  is  it 
r^^^  V,  ^  P?Yr  Z^   ^^^  ^°^^^  °^  Supervisors  to  enact  le-isla- 
if  Li'Jt   ?i^"^.''?f'S^  ^^^  minimum  fine  shovm  in  subdivision  (a) 
of  Section  32  of  the  Traffic  Code  from  ,2.00  to  ^10.00  or  aSy 
other  amount  greater  than  ^2.00?"  ^ 

OPINION 

Section  179  of  the  San  Francisco  Charter,  which  deals  with  thp 
initiative  and  referendum,  reads  {second  paragra^): 

"Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission 
01  orainances;  and  when  approved  by  a  majority  of 
the  qualified  electors  voting  on  said  declaration, 
it  shall  thereupon  be  the  duty  of  the  board  of  sup- 
ervisors to  enact  an  ordinance  or  ordinances  to  carry 
such  policies  or  principles  into  effect,  subject  to 
the  referendum  provisions  of  this  charter." 

Section  1^5  of  the  charter  provides  (second  paragraph): 

"No  initiative,  ordinance  or  measure  or  declaration 
of  policy  approved  by  the  electorate  under  the  pro- 
vision of  this  charter  shall  be  subject  to  veto;  or 
be  amended  or  repealed  except  by  vote  of  the  elector- 
rovide  "^^  ^*^^^  ordinance  or  measure  shall  otherwise 

l«^i,if^«^®  S"*-^ri^  ^^^  ^"^^"^^  ^^  ^^«  framers  of  the  Charter  that 
legislation  adopted  pursuant  to  a  declaration  of  policy  should  not 

Ii!.?  ^r\^°  veto,  or  be  amended  or  repealed  except  by  vote  of  the 
eide's^ot'he'^se!'''  '"  '^°^^  ^^^^^  "^^^'^  ^^^  declara'tioJ  o?  poncy'^ro- 

pp.  802-?S3f  sta?es?  ^'^"^P^^  Corporations  (vol.  2,  revised,  §729, 

"Ordinances  passed  by  vote  of  the  electors  can  only  be 

?S!r?f?c°^rP^^^^^v^y  ^''^^  ^°^«'  °^  according  to  certain 
charters,  they  may  be  «M«aded  or  repealed  by  the  legis- 
lative body  by  a  vote  of  two-thirds  of  all  the  membfrs 
after  one  year  from  the  c.-.ie  of  adoption  by  the  electors." 

(N.B.  The  San  Francisco  Charter  contains  no 
such  provision.) 

And  again  (vol.  2,  revised,  ^666,  p.  III9) : 
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"To  render  the  pov&r  of  Inlt^letive  and  referendiin 
effective,  the  le^lslatlTa  povter  of  the  eoxincil  is 
commonly  restricted  by  the  provision  that  no  ui-dinance 
or  anendment  to  an  ordinance  adopted  by  the  electors 
shall  be  r>  pealed  or  amended  by  the  council.  In  such 
case,  an  ordinance  or  an  anendment  thereto  adopted  Ly 
a  vote  of  the  electorate  can  be  repealed  or  amonded 
only  in  the  saae  nuumer*" 

And  further  on  (vol,  2,  revised,  ^d?!.!,  pp.  1129->0) j 

't/here  the  initiative  and  referendum  :rev&il  the 
usual  restriction  is  that  ordinances  or  aaendments 
thereto,  when  adopted  by  tho  electors  cannot  be 
repealed  by  the  municipal  le^rislative  body." 

There  is  authority  for  the  proposition  that  the  legislative  body 
of  a  city,  where  fan  ordinance  passed  ty  it  has  been  prevented  fron 
gping   into  effect  cy   referral  to  the  electors  under  the  referendum, 
■ay  subsequently  "pass  an  ordinance  covering  the  same  subject  exatter 
that  is  eseentially  different  fron  the  ordinance  protested  against,** 
provided  that  ''it  acts  in  good  faith  and  with  no  intent  to  evade  the 
effect  of  the  referendum  petition." 

In  ro  MwGN..LLA,  133  Kinn,  9d,  157  N.v,  991; 

In  re  STl.AXHAK,  45  ^al.  App.  ^36,  440. 

But  even  in  such  circumstances  the  court  in  the  Megnella  ease  added 
the  qualification  that  (157  ti.V,  at  p.  992,  col«  2): 

"We  think  it  is  correct  that  the  council  could  not  then 
give  life  to  the  dead  ordinance  ty  passing  it  over  ai^ain, 
or  by  passing  an  ordinance  in  all  essential  features  like 
the  one  against  which  the  petition  protested.  This  would 
plainly  be  to  nullify  the  referendum  provisions  of  the 
charter." 

And  in  the  Strathaa  ease  the  court  s^^id  (45  Cbl.  App.  at  p.  439)1: 

"It  BMy  be  conceded  that,  ordinarily,  when  an  ordinance 
which  has  beao  suspended  by  a  referendum  has  been  re- 
pealed by  the  couneil,  the  co\moil  cannot  enact  another 
ordinance  in  all  essential  features  like  the  repealed 
ordinance ; • .." 

Tijtese  two  eases,  it  sl^^ould  be  noted,  involved  the  referendum  to 
prevent  legislation  f9on  ^oln^  into  effect,  not  the  attempted  nulli- 
fication by  the  legislative  body  of  an  ordinance  which  had  already 
b.}Com«  effective  pursuant  to  the  expressed  will  of  the  electorate. 

As  the  matter  stands,  the  electors  in  1946,  vhen  ^32(h)  of  the 
Traffic  Code  provided  for  a  ■>5  qM-nimui  fine,  voted  for  a  reduction 
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in  said  minimum  fine  to  $2.  It  thereupon  became  ''the  duty"  of 
the  board  of  supervisors  to  enact  legislation  putting  the 
expressed  will  of  the  electors  into  effect,   (^179  of  the 
Charter)   The  board  performed  this  duty  on  February  2k,   1947 i 
by  amending  Section  32(a)  to  provide  a  ^2  minimum  fine.  The 
will  of  the  electorate  embodied  in  its  declaration  of  policy 
can  only  be  set  aside  "by  a  vote  of  the  electorate,"  (§185  of 
the  Charter)  At  the  November,  1949  election  the  electors  voted 
down  the  following  proposed  declaration  of  policy: 

"Shall  violators  of  vehicle  parking  restrictions 
effective  for  *bus  zones,'  'no-stopping^;  streets,' 
and  areas  'on  or  near  railroad  tracks,'  be 
assessed  a  minimum  fine  of  ,5.00?" 

Accordingly  it  is  my  opinion  that  the  board  of  Supervisors 
does  not  have  power  to  enact  legislation  changing  the  minimum  fin« 
provided  in  subd.  (a)  of  ^32  of  the  Traffic  Code  from  $2  to  $10  or  any 
other  amount  greater  than  ^2, 

Respectfully  submitted, 

DIOM  i;.  HOLM 

City  Attorney. 

To:  Board  of  Supervisors 

Attn.  Mr,  Don  Fazackerley 

cc:  The  Mayor 

GEB 
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December  24,  1949 

SUBJECT:   (D-iiATS  :j¥   TAX  ON  WOMETS  DEPOSITED 

BY  OiliJiiH  OF  COURT  WITH  COUNTY  THSASURSR 
PiNDINa  OUTCOME  OF  LITIGATION;  AND 

(2 /-..HO  IS  E.^TITLED  TO  INTEREST  ON  SAID 
MONiiYa. 

0«ar  Sir: 

This  office  is  in  receipt  of  a  request  from  you  for  an 
opinion  on  the  above  subjects,  which  reads  as  follows: 

"Attached  hereto  is  a  copy  of  claim  of 
Anna  Inoa  Mather  also  known  as  Dorothy  i/evore 
Mather,  claiming  that  a  deposit  in  the  Treasury 
was  taxed  at  an  excessive  rate  and  also  claira- 
ing  interest  on  said  deposit, 

"Investi^;:ation  of  the  matter  by  this  offic« 
has  disclosed  that  said  deposit  was  inade  in  the 
matter  of  Greenfield  v.  >>ather  (Superior  Court; 
^.F,;  Wo,  257297^  unJer  the  circumstances  de- 
scribed in  Greenfield  v,  ^^ather  32  Cal.  (2)  23, 

"May  I  please  have  your  opinion  as  to  the 
validity  of  the  daira  that  rate  of  taxes  col- 
lected on  said  money  on  deposit  during  certain 
years  was  excessive,  and  of  the  contention  that 
claimant  is  entitled  to  interest  on  the  money  on 
deposit . ^ 

2  P  i  H  I  0  n 

1)   The  rate  of  taxes  collected  on  said  money  during  the 
years  193^-1944,  inclusive,  was  excessive . 

Fmida  in  litigation  deposited  with  the  Treasurer  pursuant 
to  court  order  are  in  turn  deposited  by  said  Treasurer  in  "Active 
General  Funds"  in  a  bank. 

The  deposit  in  a  bank  by  the  Treasurer  creates  a  solvent 
debt  owing  from  the  bank  to  the  Treasurer, 
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Undar  3«otlon  9^3  of  th*  Revsnue  and  Taxation  Code 
(based  on  former  Jectlon  3bk7   of  the  Political  Code),  the  Treas- 
urer was  properly  ssessed  oa  all  property  in  liti,^ation  In  his 
possession.   Jeetion  9^3  does  not  set  the  rate  of  taxation. 

The  Treasiirer  being  properly  the  asaesaee,  and  a  solvent 
debt  owing  to  him  by  the  bank,  he  is  consequently  assessable  on  a 
"solvent  credit"  {Rev.  i,  Taxation  Code,  sections  112  and  113 ) • 
The  rate  of  tax  thereon  is  one-tenth  of  one  per  cent  {Rev.  &  Tax- 
ation Code,  oection  2153)* 

Clainant  erroneously  bases  her  claim  on  the  ground  that 
she  was  the  owner  of  a  solvent  credit  under  :jection  112  of  tiie 
Civil  Code.   The  particular  code  involved  is  the  revenue  &.   Taxa- 
tion Code  (Sections  112  and  113),  and  the  solvent  credit  is  not 
owned  by  claifflant.   However,  the  contention  of  clalaant  that  the 
rate  of  tax  levied  was  excessive  is  correct  for  the  reasons  here- 
tofore set  forth. 

It  Bwy  be  well  to  comment  briefly  on  the  ease  of 

Bessolo  V.  City  of  Los  AngeJes. 

176  Gal.  597 

The  decision  in  said  case  was  merely  that  the  complaint  pleaded 
was  defective  and  a  demurrer  thereto  was  properly  sustained,  on 
the  grounds  that  said  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  a  ction.   The  plaintiff  in  said  case  failed 
to  plead  that  he  had  complied  with  the  r equireraents  of  section  3629» 
subdivision  o,  of  the  Political  Code,  to-wit,  the  filing  of  a  sworn 
statement  of  debts  due  him,  which  filing  is  required  of  one  who 
claims  the  right  of  deduction  of  such  debts  from  solvent  credits 
taxable  to  claimant. 

The  court,  in  the  case  of  Bessolo  v.  City  of  Los  Angeles. 
supra,  enunciated  aiota  to  tiie  effect  that  the  fund  in  the  hands 
of  the  Treasurer va 8  not  such  a  "solvent  credit"  as  would  perait  of 
deduction  tnerefrom  of  debts  owed  by  the  plaintiff.   That  issue  is 
not  within  the  scope  of  this  present  opinion  and  calls  for  no  com- 
ment here. 

The  eases  of 

Alpers  V.  City  and  County  of  oan  Francisco. 
(No.  282314) 

and 

Hunt  V.  City  and  County  of  oan  Francisco. 
(Wo.  294279) 

decided  by  the  Superior  Court  of  the  State  of  California,  in  and 
for  the  City  and  County  of  cian  Francisco,  in  1939  and  1940, 
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r«sp«etlY«ly,  were  based  on  findings  that  there  WMl  aetiuil  physical 
cash  In  the  office  of  the  Treasurer  (upon  which  the  Assessor  levied 
a  tax  at  the  county  rate).  The  facts  in  the  instant  case  do  not 
correspond. 

2}  olaimant  is  eiititXed  to  whatever  interest  was  credited 
to  the  Treasurer  of  the  City  and  County  of  Jan  Francisco  by  virtue 
of  said  funds  beir<g  on  deposit  at  the  bank,  as  aforesaid,  up  to  and 
incluiiing  August  23,  1937  (t^e trope  11  tan  i>ater  dat.  v,  Adams.  32  Cal, 
2d  020). 

The  said  deposits  are  made  by  said  Treasurer  by  virtue 
of,  and  pursuant  to,  the  provisions  of  the  Funds  Deposit  Law, 
^tats.  1933 1  PAgo  642,  as  amended  (Deering's  General  Laws,  Act 
2834a). 

Subsequent  to  August  23 t  1937 »  no  interest  was  payable 
mi  Mid  deposit  under  the  provisions  of  section  3&  of  the  aforesaid 
Fuftds  Deposit  Law  and  the  provi.>ious  of  the  Federal  Reserve  Act, 
as  amended  August  23,  1935,  C;.  614,  Section  3  24(c) ,  49  3tat,  714 
(12  U.3.C,A.  ejection  371a}. 

Hespeotfully  submitted, 


DION  «.  HOLM, 
City  Attorney. 

Ml 

TO:  Controller 
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December  29,  1949 


SUBJECT:   RIGHT  OF  POLICE  Ca-HnSSION  TO  REQUIRE 
I^Ei^EHS  OF  POLICE  DEPARTMENT  TO  WORK 
IN  EXCESS  OF/X)  HOUR  WEEK. 

Dear  Sir: 

We  are  in  receipt  of  your  letter  requesting  an  opinion,  v^ich  let- 
ter reads  as  follows: 

"It  is  requested  that  your  opinion  as  City  Attorney  be 
rendered  on  the  following  matters: 

"Can  the  Police  Commission  require  the  members  of  the 
Police  Department  to  work  in  excess  of  the  forty-hour 
work  week,  as  set  forth  in  Section  35 o 5-1/2  of  the 
Charter,  on  the  basis  of  the  fact  that  the  authorized 
manpower  is  not  up  to  the  strength  as  allowed  by  the 
Charter,  and  that  the  peak  load  of  traffic,  accidents, 
and  crime,  occurs  in  this  season  of  the  year. 

"Can  compensation  for  said  work  performed  in  excess  of 
the  basic  work  week  be  paid  either  in  funds  if  avail- 
able or  time  off  with  pay  allowed  at  a  future  date. 

"Kindly  refer  to  Sections  35.5-1/2,  subdivisions  'b» 
'd»,  and  'f»,  of  the  Charter  of  the  City  and  County 
of  San  Francisco," 

OPINION 

Referring  to  your  first  question,  it  is  my  opinion  that  the  Police 
Commission  may  authorize  the  Chief  of  Police  to  direct  the  members 
of  the  Department  to  serve  for  a  period  in  excess  of  the  basic 
week  of  service  (40  hours)  during  any  week,  if,  in  the  judgment  of 
the  Commission,  public  interest  and  necessity  require  such  addi- 
tional service.  I  further  believe  that  the  facts  set  forth  in 
your  letter  would  be  interpreted  legally  as  being  of  sufficient 
public  interest  or  necessity  to  justify  the  Board  to  take  action 
and  give  such  authority  by  appropriate  resolution.   This  authority 
is  derived  from  the  provisions  of  section  35.5-1/2,  subsection  (dj , 
City  Charter,  amended  1949,  which  is  quoted: 

"Whenever  in  the  judgment  of  the  police  commission  public 
interest  or  necessity  requires  the  services  of  any  member 
to  serve  in  excess  of  the  basic  week  of  service  during 
any  week,  the  said  police  commission  may  authorize  the 
chief  of  police  to  permit  said  service,  and  said  member 
shall  be  compensated  therefor  or  shall  receive  equivalent 
time  credited  to  him  in  lieu  thereof  in  accordance  with 
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this  sub-section.   For  service  performed  in  excess  of 
the  basic  week,  members  shall  be  compensated  on  the  basis 
of  straight  time  in  accordance  with  the  ratio  which  said 
excess  service  bears  to  the  basic  week  of  service  and 
the  annual  compensation  provided  therefor,  in  section 
35.5  or  in  lieu  thereof  equivalent  time  off  duty  with  pay." 

Referring  to  your  second  question,  compensation  for  such  work 
performed  in  excess  of  the  basic  work  week  can  be  made  either  in 
funds,  if  available,  or  equivalent  time  off  duty  with  pay,  in  the 
discretion  of  the  Chief  of  Police. 

You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOm 
City  Attorney 


To:   Chief  Michael  E.  Mitchell 

San  Francisco  Police  Department 
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